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I. STATEMENT

1. On March 9, 2011, Applicant Public Service Company of Colorado (Public Service) filed an application (Application) for Commission determination that a Certificate of Public Convenience and Necessity (CPCN) is not required for the installation of a synchronous condenser at the Cherokee Unit 2 station.
  In the alternative, if the Commission determined that a CPCN is required for this project, the Application requested that one be granted.  The Application was supported by the pre-filed testimony and exhibits of witness Karen T. Hyde.

2. On March 10, 2011, the Commission issued a Notice of Application Filed (Notice) to interested parties.  On March 15, 2011, the Commission issued an Errata to the earlier Notice.
  The Notice specified a 30-day period from the effective date of the Notice for any party to file intervention in response to the Application.  The Notice also highlighted the fact that by filing testimony and exhibits in support of the Application, Public Service sought a Commission decision within 120 days.

3. On March 31, 2011, Noble Energy, Inc.; Chesapeake Energy Corporation; and EnCana Oil & Gas USA timely filed a Motion to Intervene through counsel.

4. On April 8, 2011, Climax Molybdenum Company and CF&I Steel, L.P. (CF&I/Climax) timely filed their Petition to Intervene through counsel.

5. On April 8, 2011, the Colorado Independent Energy Association (CIEA) timely filed its Motion to Intervene through counsel.

6. On April 8, 2011, Colorado Energy Consumers (CEC) timely filed its Motion to Intervene through counsel.

7. On April 11, 2011, Western Resource Advocates (WRA) timely filed its Petition for Leave to Intervene through counsel.

8. On April 11, 2011, Holy Cross Electric Association, Inc. (HCE) timely filed its Motion to Intervene through counsel.

9. On April 7, 2011, the Colorado Office of Consumer Counsel (OCC) timely filed its Notice of Intervention by Right and Entry of Appearance.

10. On April 18, 2011, Trial Staff of the Colorado Public Utilities Commission (Staff) timely filed its Notice of Intervention as of Right, Entry of Appearance, and Request for Hearing through counsel.

11. On April 20, 2011, the Application was deemed complete
 by minute order of the Commission.  Pursuant to Decision No. C11-0478, issued on May 6, 2011, the interventions as of right filed by Staff and OCC were noted and the motions for permissive intervention of the Gas Intervenors, CF&I/Climax, CIEA, CEC, WRA, and HCE were granted.  Additionally, this matter was referred to the undersigned administrative law judge (ALJ) for disposition.

12. On June 23, 2011, Applicant Public Service filed a Settlement Agreement and Joint Motion to Approve Settlement Agreement.  In addition to Public Service, the signatories to the Settlement Agreement are Intervenors Staff, OCC, CEC, CIEA, and the Gas Intervenors.  The only remaining parties, Intervenors CF&I/Climax, WRA, and HEC are not signatories to the Settlement Agreement but are represented as not opposing the proposed settlement.  Accordingly, Commission approval of the Settlement Agreement will dispose of all issues and parties in this Docket.

13. On June 30, 2011, the ALJ issued Decision No. R11-0723-I identifying issues regarding the proposed settlement for which the ALJ requested clarification or explication.

14. On July 1, 2011, the ALJ convened a hearing in the offices of the Commission to receive evidence in support of the proposed Settlement.  Counsel for Public Service, Staff, OCC, CEC, CIEA, CF&I/Climax, and Gas Intervenors, entered their respective appearances.  Public Service presented the testimony of Ms. Karen T. Hyde
 and Mr. Randy J. Larson.
  Staff presented the testimony of Mr. Gene L. Camp.
  Hearing Exhibits No. 1 through No. 6 were offered and admitted into evidence.  These exhibits included the pre-filed Direct and Supplemental Direct Testimony of Ms. Hyde, the pre-filed Supplemental Direct Testimony of Mr. Larson, the pre-filed Answer Testimony of Mr. Camp and of Mr. Inez Dominguez,
 and the Settlement Agreement.
  At the conclusion of the hearing, the ALJ took the matter under submission.

15. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits of this proceeding along with a written recommended decision.

II. FINDINGS AND CONCLUSIONS
A. Background and Application

16. Previously, in Docket No. 10M-245E, the Commission considered the emissions reduction plan proposed by Public Service in response to passage of the Clean Air Clean Jobs Act (CACJA) in 2010.  As approved by the Commission, the plan consists of a number of components, including the conversion of Cherokee Unit 2 (Cherokee 2) from coal generation to a synchronous condenser to support the Public Service electrical system.
  The Cherokee 2 conversion is slated for completion by July 1, 2012, while the planned conversion of Arapahoe 3 is scheduled in 2014.

17. Commission decisions in Docket No. 10M-245E specified that CPCNs were required for certain components of the CACJA plan, but did not do so specifically for Cherokee 2.  However, in Decision No. C10-1328 the Commission stated that “all siginificant capital investments associated with the approved emission reduction plan require a CPCN.”  Id at Paragraph No. 202.  

18. As noted above, in the Application it filed in this matter, Public Service initially maintained that a CPCN was not required for the Cherokee 2 conversion because it maintained that the synchronous condenser was a “relatively low cost item.”  Application at Paragraph No. 7.  In the Settlement Agreement, Public Service withdrew its request for a determination that a CPCN was not required for the Cherokee 2 project.

B. CPCN Criteria

19. The Rules Regulating Electric Utilities prescribe that Commission authority is required before a utility may extend, restrict, curtail, abandon, or discontinue without equivalent replacement any facility not in the ordinary course of business.  Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3-3103(a).  The ALJ finds that the conversion of Cherokee 2 from a coal generator to a synchronous condenser represents a significant modification to the facility that is not in the ordinary course of business.  
20. To secure a CPCN authorizing such changes to an existing facility, a utility must provide all of the information required in Rule 3102.  4 CCR 723-3-3103(b)(II).  Included in this information is a “statement of the facts … to show that the public convenience and necessity require the granting of the application.”  4 CCR 723-3102(b)(II).  

21. In addition, § 40-3-102, C.R.S., vests in the Commission the power and authority, and imposes on the Commission the duty, “to generally supervise and regulate every public utility in this state; and to do all things, whether specifically designed in articles 1 to 7 of [Title 40] or in addition thereto, which are necessary or convenient in the exercise of such power[,]” subject to restrictions that are not relevant to this proceeding.

22. In considering whether to grant a CPCN, the Commission considers whether it is necessary, in the public interest, to establish conditions to which the CPCN is subject.  As the Colorado Supreme Court has observed, “[i]n the exercise of … any … power granted to [the Commission], the interest of the public should always be given first and paramount consideration.”  Public Service, 142 Colo. at 147, 350 P.2d at 549.

23. In her Direct and Supplemental Testimony (Hearing Exhibits No. 1 and No. 2) and in her live testimony at the hearing, Ms. Hyde further established the necessity of reactive power support upon retirement of Cherokee 2 on coal. 
  In his testimony at the hearing, Mr. Camp also established that the synchronous condenser at Cherokee 2 should enhance the reliability of service.

24. In Decision No. C10-1238, the Commission found “re-use of Cherokee 2 as a synchronous condenser and the additional 90 MVAR
 capacitor bank to be the most cost effective solution for providing both dynamic and static VAR support at Cherokee Station.  Id at Paragraph No. 110.

25. In Decision No. C11-0478, which assigned this matter to the ALJ, the Commission noted that “this Application reflects what we ordered in the CACJA docket.”

26. The record in this proceeding supports the determination of the Commission that with the retirement of the Cherokee Station as a generation source,
 the conversion of the facility to a synchronous condenser is necessary to provide reactive power in the vicinity of the station.
  The main purpose of this conversion is to ensure reliability of the electrical system.  The ALJ finds that this purpose is entirely consistent with public convenience and necessity.  What remains, however, is to review the cost of the proposed conversion to ensure that it is just, reasonable, and also in the public interest.

C. Cost Issues

27. In Decision No. C11-0478, the Commission noted that the projected cost of the synchronous condenser had “increased significantly” between the time the concept was introduced in the CACJA docket and the Application.
  The Commission also identified as an issue for consideration the position of Public Service on a cost cap for the project.  

28. Initially, in Docket No. 10M-245E, Public Service had estimated the cost of the conversion in the range of $4 million plus or minus 20 percent.  The total projected cost presented in the Settlement Agreement is $9.480 million.

29. Ms. Hyde and Mr. Larson established that the early estimate was not based on a market bid.  When the project was actually put to bid, Public Service understood that additional work was required that was not included in the preliminary estimate.  For example, the excitation component of the system was outdated and needed replacement.

30. The low qualifying bid from General Electric resulted in a contract fixed firm price of approximately $6.3 million. That amount includes equipment, labor, engineering, start‑up, testing, training, and contractor overhead and profit.
  Because it is a firm price contract, Public Service was able to adjust its contingency budget downward from 10 percent to 3 percent
 for the work within the scope of the contract with General Electric.

31. The project cost also includes approximately $1.75 million for what is called “balance of plant” work.  This line item includes all of the work required to make Cherokee 2 ready to receive the electrical equipment necessary for the conversion.  The scope of this work is contingent upon inspection and instructions from General Electric which are not now known.  For this reason, the project budget in this area includes a 25 percent contingency.

32. Staff, the only other party to provide testimony in this proceeding, did not take issue with the revised project budget of $9.204 million presented by Mr. Larson.

33. The final amount reflected in the Settlement Agreement includes an additional 3 percent contingency ($0.276 million).  This amount added to the Public Service estimate of $9.204 million resulted in the total figure of $9.480 million in the Settlement Agreement.

34. As explained by Mr. Camp, this amount of $9.480 million represents a “soft cap” for project costs.  In its Application and testimony in support thereof, Public Service initially opposed any cap on project costs.  The Settlement Agreement recites that in a subsequent rate proceeding, the parties will not contest the prudence of capital expenditures up to this amount and will ask that costs at or below this level be “deemed prudent” by the Commission.  For any project costs in excess of $9.480 million, Public Service will have the burden of establishing their prudency before they may be recovered in rates.  In any case, Public Service will only be able to recover project costs that are reasonable, prudent, and actually incurred.  

35. Pursuant to Commission Decision No. C10-1328, at Paragraph No. 204, the Commission authorized the recovery of a return on Construction Work In Progress (CWIP) prior to the plant coming on line.  Public Service was directed to accomplish this by accumulating Allowance for Funds Used During Construction (AFUDC) and requesting the actual recovery of CWIP in a general rate case along with the AFUDC that has accumulated without an AFDUC offset.  Section 3 of the Settlement Agreement affirms Public Service’s implementation of this cost recovery method.  Public Service will:  1) accumulate AFDUC on the amounts it expends; and 2) depending on the timing of the next rate case may seek recovery of CWIP without a AFDUC offset.  The undersigned ALJ finds that this provision of the Settlement Agreement is in accordance with the cost recovery mechanism approved by the Commission.
36. Ms. Hyde and Mr. Camp fully endorsed the Settlement Agreement.  The inclusion of the soft cap mechanism in the Settlement Agreement was consistent with the views expressed in Mr. Camp’s pre-filed Answer Testimony (Hearing Exhibit No. 4).  All signatories to the Settlement Agreement attested that terms thereof are just, reasonable, and in the public interest.

D. Arapahoe 3

37. While conversion of Arapahoe 3 to a synchronous condenser was not explicitly at issue in this Docket, Staff expressed concern regarding testimony presented by Public Service that conversion of Arapahoe 3 may not be necessary due to a higher than expected VAR capacity at Cherokee 2.

38. Consistent with the representations of Public Service, in Docket No. 10M-245E the Commission concluded that conversion of Arapahoe 3 to a synchronous condenser would provide “a cost effective solution for providing both dynamic and static VAR support at Arapahoe Station.”  Decision No. C10-1328 at Paragraph 114.

39. Mr. Dominguez expressed concern that reactive power support at Cherokee 2 may not be effective for needs in the vicinity of Arapahoe.  Hearing Exhibit No. 5 at pages 3-5.

40. The Settlement Agreement confirms that Public Service will obtain Commission approval for any plans to abandon the conversion of Arapahoe 3 to a synchronous condenser.  Public Service has agreed to include a Voltage Stability and Reactive Resource Adequacy Study (Study) performed in accordance with the methodology of the Western Electricity Coordinating Council in a filing to be made with the Commission no later than December 31, 2012.  In that filing, Public Service will either file a CPCN application for conversion of Arapahoe 3 or, based on the results of the Study, discuss why voltage stability and reactive resource adequacy will not be adversely affected under peak loading conditions during the years 2012 through 2022.

E. Conclusion

41. Based on the findings of the Commission in Docket No. 10M-245E and the record in this proceeding, including the testimony, exhibits, and Settlement Agreement, the ALJ finds that the public interest and necessity support authorization of the Cherokee 2 conversion project in the form of a CPCN.  The terms of the Settlement Agreement are found to be just, reasonable, and in the public interest.

42. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  
III. ORDER
A. The Commission Orders That:

1. The Joint Motion to Approve Settlement Agreement filed June 23, 2011, is granted.  A copy of the Settlement Agreement, also filed on June 23, 2011, is attached hereto as Appendix A.

2. The Settlement Agreement (Appendix A) is incorporated by reference and made an order of the Commission as if fully set forth herein.  All Parties shall comply with all terms thereof.

3. Applicant Public Service Company of Colorado is granted a Certificate of Public Convenience and Necessity for the conversion of Cherokee Station Unit 2 to a synchronous condenser subject to the terms of the Settlement Agreement (Appendix A).

4. Docket No. 11A-209E is now closed and all proceedings are vacated.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
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�  The conversion of Cherokee Unit 2 to a synchronous condenser was previously approved by Commission Decisions No. C10-1328 and No. C11-0121 in Docket No. 10M-245E.


�  As noted below, as part of the proposed settlement of this Docket, Public Service subsequently stipulated to withdraw its request for a determination that a CPCN is not required for this project.


� The Errata corrected a typographical error in the earlier Notice.  The effective date of the Notice is March 10, 2011.


�  These parties shall be collectively referenced as the “Gas Intervenors.”


�  Effective on its auto-deem date of April 26, 2011.


	� Vice President, Rates and Regulatory Affairs – Colorado, for Xcel Energy Services (the service company affiliate of Public Service).


�  Senior Project Manager, Energy Supply, for Xcel Energy Services.


�  Energy Section Chief, Staff of the Public Utilities Commission.


�  Engineer, Energy Section, Staff of the Public Utilities Commission.


� Ms. Hyde manually corrected two inappropriate references to “Cherokee 3” on page 7 of Hearing Exhibit No. 6 by writing in “Cherokee 2.”


� As discussed below, Arapahoe Unit 3 is targeted for the same conversion, but is not at issue in this proceeding.


�  Paragraph No. 1 on page 5.


� Reactive power support, in the form of VARs, is a necessary component of reliability for electrical systems.  In normal system operation (due to fluctuating load) and in the case of system disturbances that can lead to voltage and current not moving in phase (and a corresponding loss in real power) reactive power support aids in re�balancing the system.


�  Mega (million) Volt Amperes Reactive.


�  For the important purpose of meeting the State’s air quality goals as mandated in the CACJA.


�  In his pre-filed Answer Testimony (Hearing Exhibit 5), Mr. Dominguez underscores the importance of locating reactive power support near the load so that losses in real power are reduced.


�  Although the overall project cost was still characterized as being ‘relatively small.’  Id at Paragraph No. 11 on page 4.


�  The estimate of $5.57 million in Ms. Hyde’s Direct Testimony only reflected equipment costs.


�  To allow for possible contract change orders.
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