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I. STATEMENT
1. This matter comes before the Commission for consideration of a verified application for approval of regulatory treatment of margins earned from certain renewable energy credit transactions (Application) and a petition for declaratory order (Declaratory Petition) filed contemporaneously by Public Service Company of Colorado (Public Service or Company) on June 15, 2011.  
2. Pursuant to Commission Decision No C11-0822, issued August 1, 2011, the Application was deemed complete and referred to the undersigned Administrative Law Judge (ALJ) on August 1, 2011, for the purposes of ruling on the timely interventions filed by the parties noted, ruling on the Declaratory Petition, and presiding over the taking of evidence.  The Commission will issue the initial decision in this Docket and it expressed its intention to do so before the end of 2011.
3. Subsequent to the filing of the Application, on June 17, 2011, Public Service filed the direct testimony of Company witnesses Karen Hyde, Eric Pierce, Cary Oswald, Kari Clark, and Kathryn Valdez in support of the Application.  

II. DISCUSSION AND CONCLUSIONS
A. Rulings on Interventions
4. The following entities filed timely notices of intervention by right and/or petitions to intervene by permission:  
· Staff of the Public Utilities Commission (Staff);
· Colorado Office of Consumer Counsel (OCC);
· Ms. Leslie Glustrom (Glustrom);
· Colorado Energy Consumers (CEC);
· Climax Molybdenum Company and CF&I Steel, doing business as Evraz Rocky Mountain Steel (Climax/CF&I);
· Blanca Ranch Holdings and Trinchera Ranch Holdings (collectively, Trinchera); and
· Western Resource Advocates (WRA).

5. The interventions as of right filed by Staff and OCC are noted.

6. No objections were filed with regard to the petitions to intervene by permission of CEC, Climax/CF&I, and WRA.  The ALJ finds good cause to grant these interventions pursuant to Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1401.

7. On July 26, 2011, Public Service filed a Response in Opposition to the Petitions to Intervene (Response) of Trinchera and Glustrom.  The matter of these interventions is taken up below.

1. Legal Standard for Intervention

8. Pursuant to § 40-6-109(1), C.R.S.: 

At the time fixed for any hearing before the commission, any commissioner, or an administrative law judge, or, at the time to which the same may have been continued, the applicant, petitioner, complainant, the person, firm, or corporation complained of, and such persons, firms, or corporations as the commission may allow to intervene and such persons, firms, or corporations as will be interested in or affected by any order that may be made by the commission in such proceeding and who shall have become parties to the proceeding shall be entitled to be heard, examine and cross-examine witnesses, and introduce evidence.  [emphasis added]

9. Enacting the authority conferred by statute, the Commission has adopted 4 CCR 723-1-1401.  This Rule defines two categories of intervention:  those “as of right” which arise from a legally protected right that may be affected by Commission proceedings; and motions to permissively intervene.  Id at subparagraphs (b) and (c).  In the latter case, the motion must establish that a specific pecuniary or tangible interest will be substantially affected by the subject docket and that such interest will not otherwise be adequately represented in the docket.  The Rule also clarifies that “subjective interest in a docket is not a sufficient basis to intervene.  
10. The Commission’s authority to determine which parties may permissively intervene in its proceedings was discussed by the State Supreme Court in Public Service Company Company of Colorado v. Trigen-Nations Energy Company, (1999) 982 P.2d 316.  There, the court restated the distinction between the two classes of intervenors before the Commission: “(1) those who may intervene as of right and (2) those whom PUC permits to intervene.”  The court also affirmed the Commission’s discretion to grant or deny petitions for permissive intervention on the basis of the movants having demonstrated a substantial interest in the proceedings.  Id at 327.

11. In adopting Rule 1401, the Commission itself noted that the language “alerts parties that they have to do more than demonstrate an academic interest when seeking to intervene.  The language makes clear that the burden is upon the party to show that a pecuniary or tangible interest will be substantially affected, while simultaneously ensuring that parties whose interests are not adequately represented can seek to protect those interests in Commission proceedings.”
  
2. Glustrom Intervention

Ms. Glustrom filed her Petition to Intervene and Request for Hearing on July 12, 2011.  She is a Colorado resident and a ratepayer of Public Service.  In this capacity, she asserts that she will be impacted by decisions in this Docket concerning Applicant’s trading margins for various Renewable Energy Credit (REC) transactions.
  In support of her Petition to Intervene, Ms. Glustrom states that she has a longstanding interest in Colorado energy policy, including the ways in which RECs created by wind and solar generation are treated and how margins created 

12. by the sale of RECs are shared.  She also states that she is not assured that her interests will be completely represented by any other party in the proceeding.
13. In its Response, Public Service asserts that a subjective interest in a proceeding before the Commission is not sufficient to warrant permissive intervention.  This argument is supported by the last sentence of 4 CCR 723-1-1401(c).  Moreover, Public Service states Ms. Glustrom’s interests as a ratepayer will be “fully protected” by the OCC, the state agency charged with representing the interests of residential, small business, and agricultural consumers before the Commission.
14. The ALJ finds that Ms. Glustrom has not demonstrated a specific pecuniary or tangible interest that will be substantially affected by the subject docket.  The interests she describes in margin sharing mechanisms, treatment of other forms of (undefined) transactions, and interpretation of the Settlement Agreement in Docket No. 09A-602E have no tangible or pecuniary component.  While it is conceivable that the handling of margins from REC transactions will impact her energy bill, the method of determining this impact will be the same for all residential ratepayers.  Nor is there any indication that the impact will be substantial for any ratepayer in the residential class.

15. In addition, the ALJ finds that Ms. Glustrom’s tangible and pecuniary interests as a ratepayer will be adequately represented in this Docket.  Her assertion that her interests will not be “completely” represented by any other party is immaterial because that is not the standard created by the Rule.   The intervention by the OCC will ensure that the important interests common to residential ratepayers will be diligently and adequately represented.  Again, because the regulatory treatment of any margins from REC transactions will be identical for the residential class, there is no reason to conclude that Ms. Glustrom’s interests will not be adequately represented by the OCC.  

16. Unless it is reversed by the Commission, this Order ends Ms. Glustrom's participation in the above-captioned dockets because it denies her intervention.  Pursuant to Rule 4 CCR 723-1-1502(c), denial of an intervention should be by recommended decision.  Because the Commission will issue an Initial Decision in these dockets, the ALJ is constrained with respect to issuing a recommended decision.  To allow Ms. Glustrom an opportunity to seek Commission review of the denial of intervention, the ALJ will certify the denial of Ms. Glustrom's Petition to Intervene as immediately appealable to the Commission by exceptions.  Rule 4 CCR 723-1-1502(b).

3. Trinchera Intervention

17. The Petition to Intervene (Petition) of Trinchera was filed by counsel on July 18, 2011.  Trinchera is comprised of two contiguous properties under common ownership and operating as a single ranch.  Trinchera is a ratepayer to Public Service but the Petition contains no information regarding the nature or magnitude of Trinchera’s ranching operation
 or its energy usage.  The Petition does point out that Trinchera’s land is crossed by the proposed San Luis Valley – Calumet – Comanche Transmission Project which was the subject of consolidated Dockets No. 09A-324E and No. 09A-325E.
  Trinchera was an intervenor party in those dockets and in two other Dockets before the Commission that concern the Renewable Energy Standard Adjustment account.
  Trinchera maintains that its presence in this Docket will allow it to “test” the evidence adduced by Public Service in other dockets.

18. As noted above, Public Service opposed the intervention of Trinchera.  Public Service implies that Trinchera is a “small business” distinguishable from large business customers like Climax/CF&I and the constituent members of CEC.  Response at Footnote No. 1.  Upon this basis Public Service maintains that Trinchera’s interests may be adequately represented by the OCC.  Public Service also argues that Trinchera’s desire to test assertions by Public Service in other dockets is insufficient to warrant permissive intervention, and that Trinchera’s connection to the San Luis Valley Transmission Project does not translate to a tangible and pecuniary interest in REC margins.  Overall, Public Service maintains that Trinchera has not established the interests prerequisite to permissive intervention.

19. The ALJ finds certain arguments of Public Service persuasive.  If Trinchera successfully intervened, it would certainly be free to test the accuracy and credibility of evidence presented by Public Service.  However, Trinchera’s desire to do so, taken separately, does not amount to a tangible or pecuniary interest.  In addition, the fact that the San Luis Valley Transmission Project is slated to traverse property owned by Trinchera does not automatically establish that Trinchera’s tangible or pecuniary interest will be substantially affected by every docket concerning renewable energy.

20. However, the ALJ finds that there is an insufficient basis upon which to conclude that Trinchera is a small business necessarily distinguishable from the other commercial and industrial ratepayers that have been granted permissive intervention.  Public Service has the knowledge to support a statement that Trinchera, its customer, is classified as a small business or agricultural class ratepayer such that Trinchera’s interests would fall within the constituency of the OCC.  The Response by Public Service contains no such statement.  On the surface, an entity which owns and maintains 172,000 acres as a ranching operation would not appear to be “small.”

21. In order to have a reasonably complete factual basis upon which to decide the issue of Trinchera’s permissive intervention, the ALJ will permit Trinchera to submit a supplemental pleading in reply to the Response filed by Public Service by which Trinchera may attempt to establish tangible or pecuniary interests that will be substantially affected by this Docket and will not be adequately represented by another party or parties.  This reply pleading shall not exceed five pages in length and will be due on or before August 12, 2011.  The ALJ finds that allowing Trinchera to file this supplemental pleading on shortened notice will promote administrative efficiency which is especially critical in this Docket given the Commission’s desire to issue an initial decision by the end of 2011.

22. The ALJ will defer ruling on the Petition to Intervene filed by Trinchera until after August 12, 2011.
B. Procedural Schedule 

23. The Commission’s desire to issue its initial decision this year also impacts the timing of the hearing in this matter as the schedule must allow for the ALJ to receive statements of position, draft findings for the Commission’s use, and for the Commission to issue its initial decision.  Accordingly, the ALJ advises the parties that he is available for hearing during the weeks of October 3 through 7, and October 10 through 14, 2011.

24. The ALJ directs the parties to confer and propose to the ALJ no later than August 19, 2011, a mutually-acceptable date and time for an evidentiary hearing to be conducted in the offices of the Commission during the period specified above.  If the parties believe the hearing will occupy more than one day, they should so state.  Any party who does not so participate in this meet and confer process will be deemed to have waived objections to the hearing going forward on one or more of the listed dates.  

25. As Public Service has already filed its Direct Testimony, the Intervenor Parties shall file their respective Answer Testimony on or before September 7, 2011.  Rebuttal Testimony and any Cross-Answer Testimony shall be filed on or before September 28, 2011.  The parties may propose mutually-acceptable alternatives to these deadlines so long as the alternative schedule does not cause delay to the listed hearing dates.

26. Based on the procedural schedule set forth above, the parties may wish to consider appropriate modifications to the Commission’s Rules of Practice and Procedure regarding discovery.  Any stipulated modifications should also be proposed to the ALJ by or before August 19, 2011.

27. Depending upon the hearing dates selected, the ALJ will issue a subsequent order specifying the due date for parties to file written statements of position.  It is the ALJ’s intention to transmit written findings of fact to the Commissioners on or before November 18, 2011.
III. ORDER
A. It Is Ordered That:

1. The timely interventions of right filed by Staff of the Public Utilities Commission and the Colorado Office of Consumer Counsel are noted.

2. The timely petitions for permissive intervention filed by Colorado Energy Consumers; Climax Molybdenum Company and CF&I Steel, doing business as Evraz Rocky Mountain Steel; and Western Resource Advocates are granted.
3. For the reasons stated above, the timely petition for permissive intervention filed by Ms. Leslie Glustrom, is denied.

4. Pursuant to Rule 4 Code of Colorado Regulations 723-1-1502(b), the denial of the Petition to Intervene filed by Ms. Leslie Glustrom is immediately appealable to the Commission by exceptions.  

5. Ms. Leslie Glustrom must file her exceptions within 20 days after service of this Order or within any extended period of time authorized by the Commission.  If Ms. Leslie Glustrom does not file exceptions or if the Commission does not stay sua sponte the portion of this Order that denies Ms. Glustrom's Petition to Intervene, then the portion of this Order that denies Ms. Glustrom's Petition to Intervene shall become the decision of the Commission and shall be subject to the provisions of § 40-6-114, C.R.S.
6. Blanca Ranch Holdings and Trinchera Ranch Holdings shall be permitted to file a pleading in reply to the Response of Public Service Company, as described in Paragraph No. 21 above, on or before August 12, 2011.

7. By subsequent order, the Administrative Law Judge (ALJ) will rule on the issue of the Petition to Intervene filed by Blanca Ranch Holdings and Trinchera Ranch Holdings on July 18, 2011.

8. The parties shall confer and advise the ALJ of mutually acceptable hearing dates from the choices set forth in Paragraph No. 24 and any stipulated modifications to the procedural schedule or discovery rules on or before August 19, 2011.

9. The parties shall conform to the procedural schedule set forth in Paragraph No. 25, unless the parties submit an alternative stipulated schedule that does not cause delay to the timing of the hearing and such proposed schedule is approved by the ALJ.
10. This Order is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










�  Decision No. C07-0337 in Docket No. 06R-488ALL (April 27, 2007) at 10. 


�  This Docket concerns Hybrid RECs that involve bundling of retail RECs with the energy produced from resources not on Public Service’s system.  As noted above, the Application seeks Commission approval for regulatory treatment of the margins generated by the sale of RECs.


�  Other than noting that the properties cover approximately 172,000 acres.


� Those consolidated dockets concerned Public Service’s request for Certificates of Public Convenience and Necessity for the proposed transmission project.  The transmission project may service substantial generation capacity from renewable sources (wind and solar).


�  Dockets No. 10A-377E and No. 11A-418E.
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