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I. Statement

1. On July 14, 2011, Public Service Company of Colorado (Public Service) filed and served a Motion to Withdraw Advice Letter 1581 and Accompanying Tariffs (Motion).  In the Motion, Public Service asserts that in the process of preparing testimony in support of Advice Letter 1581, it discovered an error in one of the rates set forth in the accompanying tariff.  Rather than amend the advice letter,
 Public Service requests that the Commission grant leave to withdraw it and close the Docket.

2. In accordance with, and pursuant to, § 40-6-109, C.R.S., the Administrative Law Judge (ALJ) transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. Findings and Discussion

3. Pursuant to Decision No. R11-0739-I, issued on July 7, 2011, the prehearing procedural schedule proposed by the parties was accepted by the undersigned ALJ.  The procedural schedule required Public Service to file and serve its direct testimony no later than July 14, 2011.

4. In the course of preparing that testimony, Public Service determined that Advice Letter 1581, as amended, contained an error that could only be corrected by further amendment and renotice.  As noted above, on July 14, 2011, Public Service filed the instant Motion in lieu of the testimony that was due that day.

5. As of the filing of the Motion, no other party had filed any testimony or exhibits.  Pursuant to the procedural schedule, these filings by the intervenors were not due until August 26, 2011.

6. Withdrawal of an advice letter is permitted under the provisions of Rule 1309(d) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1309.   Where, as here, the subject advice letter has already been suspended by action of the Commission, withdrawal is contingent upon the granting of a motion demonstrating good cause and an absence of prejudice to other parties.  Id.

7. The ALJ finds that the Motion states good cause for withdrawal.  The process of amending and renoticing Advice Letter 1581 would necessitate vacating the procedural schedule established in this Docket.  Additionally, as noted in Decision No. C11-0592, issued May 27, 2011, Public Service has already filed multiple amendments to Advice Letter 1581, with the last amendment not completely replacing the second amendment.  Thus, further amendment would be potentially more cumbersome than for Public Service to withdraw Advice Letter 1581 and, as it states it intends to do, refile in the future.

8. The ALJ also finds that granting the Motion would not result in unfair prejudice to any other party.  Pursuant to 4 CCR 723-1-1400 the other parties had 14 days within which to file a response to the subject Motion asserting any prejudice or other objection.  None did so.  Moreover, as the Motion was filed well in advance of the due date for other parties to file answer testimony and exhibits, the likelihood that withdrawal will result in substantial wasted time and effort on the part of intervenors is low.

9. For the foregoing reasons, the ALJ will grant the Motion.  As a result, all procedural deadlines and scheduled proceedings will be vacated.

10. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order 

III. order

A. The Commission Orders That:

1. For good cause shown and in the absence of prejudice to any other party, the Motion to Withdraw Advice Letter and Accompanying Tariffs filed and served by Public Service Company of Colorado on July 14, 2011, is granted.
2. Docket No. 11AL-080E is now closed and all procedural deadlines and scheduled proceedings are vacated.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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�  Which would require renoticing pursuant to § 40-3-104, C.R.S.
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