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I. statement, DISCUSSION, AND CONCLUSIONS  
1. On February 16, 2011, Sondra Kay Slaughter, doing business as Tiggers Ride (Applicant), filed an Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire.
  That filing commenced this docket.  

2. On February 28, 2011, the Commission issued its Notice of Application Filed in this proceeding; established an intervention period; and established a procedural schedule.  Decision No. R11-0386-I vacated that procedural schedule.  
3. Two entities intervened of right:  Shamrock Charters, Inc., doing business as Shamrock Airport Express &/or SuperShuttle of Northern Colorado &/or SuperShuttle of Ft. Collins &/or SuperShuttle NOCO (Shamrock Charters); and Shamrock Taxi of Ft. Collins, Inc., doing business as SuperShuttle of Ft. Collins &/or Yellow Cab of Northern Colorado &/or Yellow Cab NOCO (Yellow Cab NOCO).  Each opposed the Application.  
4. Shamrock Charters and Yellow Cab NOCO, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

5. The Commission deemed the Application complete as of April 6, 2011.  

6. By Minute Order dated April 6, 2011, the Commission assigned this matter to an Administrative Law Judge (ALJ).  
7. By Decision No. R11-0554-I, the ALJ scheduled the evidentiary hearing in this matter for August 3, 2011.  In addition and as pertinent here, in that Order the ALJ established the following filing dates:  (a) on or before June 10, 2011, Applicant was to file her list of witnesses
 and complete copies of the exhibits she would offer in her direct case; and (b) on or before July 8, 2011, each Intervenor was to file its list of witnesses and complete copies of the exhibits it would offer in its case.  In that Order, the ALJ advised the Parties:  

[¶ 8]

The testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal), the following information must be provided:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business or daytime telephone number; and (d) a brief statement of the subject matter areas about which the witness is expected to testify.  This information will be contained in the list of witnesses to be filed in accordance with the procedural schedule.
[¶ 9]

No person (except a witness offered in rebuttal) will be permitted to testify unless the witness is listed on a witness list and all the information required by ¶ 8 is provided.  

[¶ 10]

Complete copies of all exhibits (except an exhibit offered in rebuttal or an exhibit to be used in cross-examination) will be filed in advance of the hearing.  The exhibits will be filed in accordance with the procedural schedule.  

[¶ 11]

No document (except a document offered in rebuttal or a document to be used in cross-examination) will be admitted into evidence unless a complete copy of the document is filed as required by ¶ 10.  

Decision No. R11-0554-I at ¶¶ 8 - 11 (emphasis supplied).  

8. On July 8, 2011, pursuant to Decision No. R11-0554-I, Intervenors filed their lists of witnesses and complete copies of their exhibits.  

9. Review of the Commission file in this matter reveals that, as of the date of this Recommended Decision, Applicant has filed neither her list of witnesses nor copies of the exhibits she intends to offer at the evidentiary hearing.  In addition, as of the date of this Recommended Decision, Applicant has not filed a request for additional time within which to make the filings required by Decision No. R11-0554-I.  

10. By Decision No. R11-0562-I, the ALJ required Applicant to file an original Affidavit of Eligibility of Lawful Presence in the United States.  Review of the Commission file in this matter reveals that Applicant made the filing.  

11. On July 12, 2011, Intervenors jointly filed, in one document, their Motion to Dismiss, Motion in Limine or, in the Alternative, Motion to Vacate Hearing, and Request to Shorten Response Time.  

12. By Decision No. R11-0759-I, the ALJ granted the Request for Shortened Response Time and shortened, to and including July 21, 2011, the response time to the Motion to Dismiss and the Motion in Limine or, in the Alternative, Motion to Vacate Hearing.  The ALJ informed Applicant of the consequences that would follow if Applicant failed to respond to the motion to dismiss:  
 
Applicant is advised that, and is on notice that, pursuant to Rule 4 [Code of Colorado Regulations (CCR)] 723-1-1400, the ALJ will consider Applicant’s failure to file a response to the Motion to Dismiss and the Motion in Limine or, in the alternative, Motion to Vacate Hearing to be a confession of the motion.  

Id. at ¶ 12 (bolding in original).  In addition, the Order stated the following:  


Applicant is reminded that, and is on notice that, filing with the Commission means receipt by the Commission by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  

Id. at ¶ 13 (bolding in original.)  That Order was mailed on July 13, 2011.  
13. Applicant was on notice that her written response to the motion to dismiss must be received by the Commission no later than July 21, 2011 and was on notice of the consequences of failing to respond to the motion to dismiss.  
14. Review of the Commission file in this matter reveals that, as of the date of this Recommended Decision, Applicant has not filed a response to the motion to dismiss.  In addition, as of the date of this Recommended Decision, Applicant has not filed a request for additional time within which to respond to the motion to dismiss.  

15. As grounds for their Motion to Dismiss, Intervenors argue that Applicant’s failure to make the filing required by Decision No. R11-0554-I, (a) “raises the question of whether Applicant intends to proceed at all with its Application” (Motion at ¶ 3); (b) prejudices Intervenors because Applicant’s failure “require[s them] to guess as to the nature of evidence the Applicant might present at hearing” (id. at ¶ 4); and (c) means that Applicant should not be permitted to present witnesses or exhibits (id. at ¶ 5).
  

Applicant is proceeding pro se in this docket.  In Decision No. R11-0386-I, the ALJ provided the following advisements to Ms. Slaughter concerning her decision to proceed 

16. without an attorney.  First, “Ms. Slaughter is the only non-lawyer who may appear on behalf of Applicant in this matter.  If Ms. Slaughter wishes to have another person appear on behalf of Applicant, that individual must be an attorney.”  Id. at ¶ 11.  Second, as “she elects to proceed pro se (that is, without an attorney) in this matter, Ms. Slaughter is advised that, and is on notice that, she will be bound by the same procedural and evidentiary rules as attorneys.”  Id. at ¶ 12 (bolding in original).  In addition, Decision No. R11-0386-I at ¶ 22 contained the following statement:  “The Parties are advised that, and are on notice that, they must be familiar with, and abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.”  Footnote 6 in that Order informed the Parties that the Rules of Practice and Procedure “are available on-line at www.dora.state.co.us/puc.”  Thus, Applicant is well aware of her responsibility to comply with Commission orders and rules.  

17. The record in this matter establishes that, notwithstanding unambiguous and concise statements of the consequences, Applicant has chosen not to respond to the motion to dismiss and has chosen not to file her list of witnesses and copies of the exhibits she will offer at hearing.  In addition, the motion to dismiss is unopposed; and, pursuant to Rule 4 CCR 
723-1-1400 and Decision No. R11-0759-I, the ALJ deems the Applicant to have confessed the motion to dismiss.  Moreover, for the reasons discussed above, the ALJ finds that Applicant’s appearing pro se does not excuse either her failure to comply with the procedural schedule or her failure to file a response to the motion to dismiss.  In both situations she was advised of the consequences of her inaction.  Finally, the ALJ finds the Intervenors’ arguments in support of the motion to dismiss to be persuasive.  

18. Given the record and given Applicant’s confession of the motion, the ALJ will grant the motion to dismiss.  The ALJ will dismiss the Application without prejudice and will vacate the August 3, 2011 hearing.  
19. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

II. ORDER  
A. The Commission Orders That:  
1. The Motion to Dismiss filed on July 12, 2011 is granted.  

2. The Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire filed by Sondra Kay Slaughter, doing business as Tiggers Ride, is dismissed without prejudice.  

3. The evidentiary hearing in this matter scheduled for August 3, 2011 is vacated.  
4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  On February 28, 2011, Applicant filed a supplement.  Unless the context indicates otherwise, reference in this Decision to the Application is to the February 16, 2011 filing as supplemented on February 28, 2011.  


�  Applicant’s list of witnesses was to include Applicant as a witness.  


�  Intervenors also base their motion to dismiss, in part, on Applicant’s failure to comply with Decision No. R11-0562-I.  The ALJ finds that this basis is moot as Applicant made the filing required by that Order.  





7

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












