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I. STATEMENT

1. On July 5, 2011, the Colorado Department of Transportation (CDOT) filed and served a Motion to Intervene Out of Time (Motion) and Entry of Appearance through counsel.  In the Motion CDOT asserts that its intervention was sought by Applicant City of Fountain.

2. On July 7, 2011, Intervenor BNSF Railway Company (BNSF) filed a Response to the Motion asserting BNSF’s non-opposition to CDOT’s intervention.  On July 8, 2011, Intervenor Union Pacific Railroad Company (UPRR) filed a Response to the Motion asserting UPRR’s non-opposition to the intervention by CDOT.

3. The issue of CDOT being a desirable party had been discussed in prior conferences involving the parties and the Commission.  CDOT operates U.S. Highway 85 (US 85) through the subject crossing and has control of the signalized intersection of US 85 and Duckwood Road.  The Commission’s jurisdiction over the safety of the crossing includes approval of preemption timing of the intersection signals.  However, as noted in Decision No. 11R-0703-I issued June 27, 2011, delays in completing the preemption timing have negatively impacted the procedural schedule in this Docket.  Because CDOT was not a party, the Commission was unable to take steps to alleviate these delays.

4. Pursuant to Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1401, the time for intervention in this Docket expired 30 days after notice of the subject application.
  By the same Rule, the Commission is empowered to authorize late interventions for good cause shown and subject to reasonable procedural requirements.  Motion practice before the Commission is prescribed in Rule 1400 and affords parties 14 days to file a response to a motion.  4 CCR 723-1-1400.

5. The undersigned Administrative Law Judge finds that CDOT’s Motion represents a reasonable procedural step to seek intervenor status out of time.  The Motion was served on all parties in the Docket permitting each of them to file a response.  As noted above, BNSF and UPRR availed themselves of this opportunity.

6. Good cause exists for allowing the late intervention of CDOT.  Procedurally, CDOT’s presence in the Docket will permit the Commission to better manage the prehearing schedule and get this application at-issue.  Substantively, the record in this matter will be more complete with the input of CDOT regarding the safety of the roadway signalization at the subject crossing.  Nor will any party suffer prejudice as a result of permitting CDOT to intervene out of time as evidenced by the lack of opposition to the Motion.

7. Accordingly, as permitted by Rule 1401, the Motion to Intervene Out of Time filed by CDOT will be granted.

II. ORDER

A. It Is Ordered That:  

1. The Motion to Intervene Out of Time filed and served by the Colorado Department of Transportation is granted.
2. The Colorado Department of Transportation is now an Intervenor in this Docket and shall be afforded notice of and participation in all subsequent proceedings.
3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










�  Notice occurred on June 14, 2011.  A subsequent amendment to the application, permitted by Decision No. R10-1065-I (issued September 29, 2010) did not require re-notice.
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