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I. STATEMENT  
1. On March 14, 2011, Black Hills/Colorado Electric Utility Company, LP (Black Hills, the Company, or Applicant), filed an Application for a Certificate of Public Convenience and Necessity to construct and to own a power plant at the Pueblo Airport Generation Station as more fully described in the Application.
  Applicant also seeks Commission authorization to retire the Pueblo 5 and 6 steam turbine units on the in-service date of the new facility.  That filing commenced this proceeding.  

2. The Commission provided public notice of the filing of the Application.  In response to that notice, the following entities intervened of right or were granted permission to intervene:  Board of Water Works of Pueblo, Colorado and Fountain Valley Authority (collectively, Governmental Intervenors); Chesapeake Energy Corporation (Chesapeake);
 Colorado Independent Energy Association (CIEA); Colorado Office of Consumer Counsel (OCC); Cripple Creek & Victor Gold Mining Company (CC&V); EnCana Oil & Gas (USA) and Noble Energy, Inc. (collectively, Gas Intervenors); Holcim (U.S.) Inc. (Holcim); and Trial Staff of the Commission (Staff).  

3. On April 27, 2011 by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

4. CC&V, CIEA, Gas Intervenors, Governmental Intervenors, Holcim, OCC, and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

5. The procedural history of this proceeding is set out in a previous Order.  

6. On June 28, 2011, Black Hills filed a Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Vendor, Bid and Other Competitive Information (Motion).  On July 5, 2011, CIEA filed its Response in Opposition to Motion for Extraordinary Protection (Response).  No other intervenor filed a response to the Motion.  
II. DISCUSSION AND CONCLUSIONS.    

A. Compliance with Rule 4 CCR 723-1-1100(a)(III).  

7. Rule 4 Code of Colorado Regulations (CCR) 723-1-1100(a)(III) establishes the procedure for seeking extraordinary protection for information filed with the Commission.  Black Hills has complied with the requirements of that Rule and has provided the information necessary to render a decision on the Motion.  

8. On July 8, 2011, Black Hills filed the Supplemental Direct Testimony and Exhibits of Kyle D. White.  Attached to that supplemental testimony is Exhibit KDW-1, and attached to that Exhibit are 23 exhibits.  Three of the exhibits to Exhibit KDW-1 are filed as highly confidential and contain information that is the subject of the Motion; those exhibits are:  Exhibit 14 (Part B), Exhibit 20, and Exhibit 23.  

B. Identification and Designation of Highly Confidential Information.  

9. In the Motion, Black Hills identifies the following categories as information that is highly confidential:  

First category:

vendor specific information concerning the construction costs of the two LMS100s at [the Pueblo Airport Generating Station (PAGS)].  [This] is specific cost information, including but not limited to, contract and vendor specific information and pricing, concerning the two LMS100s the Company is currently constructing at PAGS [Motion at ¶ 7].  

Second category:
detailed line cost estimate for the construction of the third LMS100 unit.  [This] is the Company’s detailed line cost estimates for the construction of the third LMS100 unit.  ...  This Motion for Extraordinary Protection concerns only the Company’s detailed line items that “roll up” into the major cost categories and the support for that detailed line item [id. at ¶¶ 9-10].  

Third category:
Company modeling program.  [This] is the Company’s Excel workbook program for the estimation of the revenue requirement impact of the third LMS100 [id. at ¶ 13].  

Fourth category:
proprietary and commercially sensitive information of Company affiliates.  [These are] data belonging to affiliates of the Company concerning the power plant assets of those affiliates.  Such data include[], but [are] not limited to, an LM6000 greenfield cost estimate prepared by R.W. Beck for an affiliate of the Company [id. at ¶ 16].  

10. In its Response, CIEA did not raise an issue with respect to any of the categories of information that Black Hills identified as highly confidential.  

11. No other intervenor responded to the Motion.  In pertinent part, Rule 4 CCR 
723-1-1400 states:  “Failure to file a response may be deemed a confession of the motion.”  Pursuant to this Rule, the ALJ finds that all intervenors but CIEA have confessed the Motion.  This includes whether the four categories of information are highly confidential in the context of resource acquisition.  

12. For the first three categories of information, the ALJ finds that Black Hills has met its burden of proof to establish that the information is highly confidential and that the information requires extraordinary protection beyond that provided by Rule 4 CCR 723-1-1100.  

13. First category:  The ALJ finds that, assuming the CPCN is granted, disclosure of the information in the first category could disadvantage the Company in negotiations with vendors for the third LMS100 unit at PAGS.  This, in turn, could disadvantage Applicant’s customers (i.e., result in higher rates for customers) if vendors do not offer their best prices.  By protecting these data as highly confidential, the Company can negotiate to obtain materials and services at the lowest prices vendors can offer.  In addition, disclosure of this vendor-specific information could prove harmful to the vendors whose information is disclosed.  Finally, this is the type of information that the Commission previously has found to be highly confidential, at least in the context of resource acquisition; and resource acquisition is an issue in this proceeding.  

14. Second category:  Black Hills has provided in this proceeding both non-confidential and confidential cost information concerning the construction of the third LMS100 at PAGS.  The Company has provided, as confidential exhibits to the Direct Testimony of Mark Lux, a Black & Veatch engineering, procurement, and construction cost estimate and the Company’s estimates for owner’s costs and electrical interconnection.  Black Hills states that it has provided, in discovery, a confidential Black & Veatch owner self-build cost estimate.  Black Hills has filed, in its Supplemental Direct Testimony and Exhibits, both a non-confidential high‑level estimate of the construction costs for the third LMS100 at PAGS and confidential cost information by major cost category.  What Black Hills seeks to protect as highly confidential are:  (a) cost information at the detailed line item level; and (b) the support for the detailed line item cost information.  

15. The ALJ finds that, whether or not the CPCN is granted, disclosure of the information in the second category could disadvantage Black Hills.  First, assuming the CPCN is granted, disclosure of this type of information could disadvantage Black Hills in its negotiations with bidders for the third LMS100 unit at PAGS.  This, in turn, could disadvantage Applicant’s customers (i.e., result in higher rates for customers) if vendors do not offer their best prices.  Second, even if the CPCN is not granted, disclosure of this type of highly confidential information could be useful to a competitor who is bidding for the construction of new generation.  As Black Hills stated:  

“We do not want our contractors or our competitors to have a ‘road map’ as to how to bid up the price[.]”  

[T]he Company is seeking to protect its ... “road map” for how the Company and its affiliates estimate construction costs for new generation resources.  (The same construction management team is involved in both utility and non-regulated power plant construction for Black Hills Corporation subsidiaries.)  

Motion at ¶ 11 (quoting Motion for Extraordinary Protection filed by Public Service Company of Colorado in Docket No. 10M-245E).  Finally, this is the type of information that the Commission previously has found to be highly confidential, at least in the context of resource acquisition; and resource acquisition is an issue in this proceeding.  

16. Third category:  The ALJ finds that, whether or not the CPCN is granted, disclosure of the information in the third category could disadvantage Black Hills.  The ALJ finds persuasive the argument that disclosure of the information in the Company’s workbook for the estimation of the third LMS100’s revenue requirement impact would prejudice Black Hills Company as it would disclose the commercially sensitive, proprietary, and highly confidential program by which revenue requirement is estimated.  In addition, this is the type of information that the Commission previously has found to be highly confidential, at least in the context of resource acquisition; and resource acquisition is an issue in this proceeding.  

17. Fourth category:  In general, the ALJ agrees with Black Hills that the power plant asset-related proprietary and commercially sensitive data of the Company’s affiliates deserve protection.  The ALJ finds troubling, however, the breadth and the non-specific nature of the fourth category as described by Applicant.  

18. The Commission’s policy is to make as much information available to the public as possible.  Decision No. C11-0772 at ¶ 8 (“Commission Rules ... contain a presumption in favor of public disclosure.”)  In addition, Rule 4 CCR 723-1-1100 allows information to be filed under seal, without prior permission of the Commission, when the filing party believes that the information is confidential.  

19. When a party seeks to have information designated and protected as highly confidential, however, there must be prior Commission permission.  With respect to extraordinary protection for information claimed to be highly confidential, the Commission has set this standard:  

“[w]e do not believe that requests for extraordinary protection are routine and we will grant them only if the moving party meets its high burden.”  This is, in part, because of the possible effects on the due process rights of all parties.  

Id. (quoting Decision No. C08-0237 at ¶ 15).  Part of the movant’s high burden is to describe the information to be protected as highly confidential with particularity (i.e., tailored, focused, and not overly-inclusive).  This assists the Commission in making the determination that the information is, in fact, highly confidential information worthy of extraordinary protection.  

20. The ALJ finds that the scope of the fourth category as described by Applicant is overly-broad and lacks the requisite specificity.  In addition, granting highly confidential status to the fourth category of information as described by Black Hills would result in protecting Applicant’s affiliates’ data -- not Applicant’s data -- concerning those affiliates’ power plant assets when, through Applicant, those affiliates simply self-describe data as commercially sensitive and proprietary information.  This is tantamount to the Commission’s relinquishing its responsibility to make an independent determination that information is, in fact, highly confidential before granting extraordinary protection to the information.  For these reasons, the ALJ finds that, as to the fourth category of information, Applicant has not met its heavy burden to prove that the information is highly confidential.  On this basis, the ALJ will deny the Motion as to the fourth category of information as described by Applicant.
  
21. Denying the Motion as to the entire fourth category of information does not end the inquiry.  The ALJ finds that, where possible, the better approach is to consider specific data or information.
  In the fourth category, Applicant identified one specific report:  the LM6000 greenfield cost estimate prepared by R.W. Beck for an affiliate of Black Hills.
  The ALJ finds that this report is highly confidential information.  It is identified with particularity and is a commercially sensitive, proprietary, and confidential report that, if released, could damage or prejudice Applicant’s affiliate.  

22. Unless the context indicates otherwise, reference in the remainder of this Order to Highly Confidential Information is to the information that the ALJ has found to be highly confidential in this discussion.  
C. Protections for the Highly Confidential Information.  

23. Having determined that there are highly confidential data and information, the ALJ addresses the extraordinary protections that are appropriate.  

24. General provisions applicable to access to the Highly Confidential Information:  


(a)
Subject to subsequent Order and except as provided in Rule 4 CCR 
723-1-1100(j)(II), the Highly Confidential Information can be used only in this proceeding.  


(b)
All persons who have access the Highly Confidential Information must have processes in place that assure that the Highly Confidential Information is maintained, is used, and is protected in accordance with this Order.  


(c)
Access to the Highly Confidential Information is limited to the individuals and entities identified in the discussion that follows.

25. The ALJ discusses specific extraordinary protections by type of individual or entity.  

1. Uncontested Extraordinary Protections.  

26. No intervenor but CIEA responded to the Motion.  Pursuant to Rule 4 CCR 
723-1-1400, the ALJ finds that all intervenors but CIEA have confessed the Motion.  This includes whether the extraordinary protections that Applicant proposes for the Highly Confidential Information are appropriate.  
27. The ALJ has reviewed the unopposed proposed protections, has reviewed the Commission decisions cited in the Motion, has reviewed Commission decisions pertaining to extraordinary protections granted in other resource acquisition-related proceedings, has reviewed the Highly Confidential Information filed to-date in this proceeding, and has considered the entire record.  

28. Based on this review and consideration, the ALJ finds that the extraordinary protections set out below are appropriate.  The ALJ will order the following protections.  
29. Commissioners, ALJs, Advisory and Litigation Staff of the Commission:  These individuals have full access to the Highly Confidential Information provided an ALJ or a member of Commission Staff who has access to the Highly Confidential Information has on file with the Commission a current annual nondisclosure agreement that complies with Rule 4 CCR 723-1-1100(g).
  

30. Assistant Attorneys General who are counsel for Commission and Assistant Attorneys General who represent Staff, as those counsel are identified in Rule 4 CCR 
723-1-1007(a) filings in this docket:  These individuals have full access to the Highly Confidential Information provided they have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.  At the conclusion of this proceeding, these individuals either must return to Black Hills the Highly Confidential Information and all notes containing or concerning that information or must destroy the Highly Confidential Information and all notes containing or concerning that information and inform Black Hills, in writing, that these documents have been destroyed.  

Employees of the Office of Consumer Counsel:  These individuals have full access to the Highly Confidential Information provided they have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.  At the conclusion of this proceeding, these individuals 

31. either must return to Black Hills the Highly Confidential Information and all notes containing or concerning that information or must destroy the Highly Confidential Information and all notes containing or concerning that information and inform Black Hills, in writing, that these documents have been destroyed.  

32. Assistant Attorneys General who represent the Office of Consumer Counsel in this docket:  These individuals have full access to the Highly Confidential Information provided they have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.  At the conclusion of this proceeding, these individuals either must return to Black Hills the Highly Confidential Information and all notes containing or concerning that information or must destroy the Highly Confidential Information and all notes containing or concerning that information and inform Black Hills, in writing, that these documents have been destroyed.  

33. CC&V, Governmental Intervenors, and Holcim:  These entities are Black Hills customers and shall not have access to the Highly Confidential Information.  

34. Outside counsel and outside subject matter experts for CC&V:  These individuals have full access to the Highly Confidential Information provided they have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.  At the conclusion of this proceeding, these individuals either must return to Black Hills the Highly Confidential Information and all notes containing or concerning that information or must destroy the Highly Confidential Information and all notes containing or concerning that information and inform Black Hills, in writing, that these documents have been destroyed.  
35. Outside counsel and outside subject matter experts for Governmental Intervenors:  These individuals have full access to the Highly Confidential Information provided they have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.  At the conclusion of this proceeding, these individuals either must return to Black Hills the Highly Confidential Information and all notes containing or concerning that information or must destroy the Highly Confidential Information and all notes containing or concerning that information and inform Black Hills, in writing, that these documents have been destroyed.  

36. Outside counsel and outside subject matter experts for Holcim:  These individuals have full access to the Highly Confidential Information provided they have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.  At the conclusion of this proceeding, these individuals either must return to Black Hills the Highly Confidential Information and all notes containing or concerning that information or must destroy the Highly Confidential Information and all notes containing or concerning that information and inform Black Hills, in writing, that these documents have been destroyed.  

37. Gas Intervenors.  These entities may be vendors to Black Hills and shall not have access to the Highly Confidential Information.  

38. Outside counsel and outside subject matter experts for Gas Intervenors:  These individuals have access to the Highly Confidential Information under the following conditions:  first, access is in camera; second, only note-taking is permitted (that is, no copying); and third, they have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.  At the conclusion of this proceeding, these individuals either must return to Black Hills all notes containing or concerning the Highly Confidential Information or must destroy all notes containing or concerning the Highly Confidential Information and inform Black Hills, in writing, that these documents have been destroyed.  

2. Contested Extraordinary Protection:  Request to Deny CIEA Access to Highly Confidential Information.  

In the Motion at ¶ 19.a, Applicant asks that CIEA, “a trade association of independent power producers who compete to supply power to utilities and who negotiate vendor contracts for construction goods and services, not be allowed to have access to the Highly Confidential Information.”  Black Hills states that the Commission takes a balancing approach to highly confidential data involving competitive information.  In support of its request that CIEA not have access to the Highly Confidential Information, Black Hills argues:  (a) whether CIEA should have access to the Highly Confidential Information is an issue of procedural due process; (b) preserving the confidentiality of bid information is critical to the integrity and the outcome of a resource solicitation process; (c) preserving the confidentiality of vendor information is critical to the integrity and the outcome of a solicitation for construction services and goods; (d) preserving the confidentiality of these data is critical because exposure of highly confidential data can cause damage to the integrity of the bidding process and that damage cannot be undone; and (e) in other electric resource acquisition-related proceedings, the Commission has denied CIEA access to highly confidential data;
 (f) if it signs a standard nondisclosure agreement, CIEA has access to other confidential information, just not the Highly Confidential Information; and 

39. (g) on balance, the need to protect the Highly Confidential Information outweighs CIEA’s need for access to that information, particularly considering CIEA’s access to other confidential information.  

40. Black Hills also argues that its proposal to prevent CIEA from having access to the Highly Confidential Information is consistent with, or at least not inconsistent with, newly-enacted § 40-6-107(2), C.R.S.  

41. Section 40-6-107(2), C.R.S., was enacted in 2011 as House Bill No. 11-1262.  That provision contains two subsections;
 the following is pertinent to this proceeding:  
 
(b)
In any commission proceeding regarding electric resource planning or otherwise relating to the acquisition of, contracting for, or retirement of electric generation facilities, the commission shall establish procedures regarding the designation and approval of information as highly confidential that protect the public interest and assure that ratepayers receive the benefits of competition and transparency while protecting the trade secrets of computer modeling software producers, independent bidders, and the investor-owned pubic utility.  

(Emphasis supplied.)  With respect to this provision, the Commission stated:  

We believe that rule 1100(a)(III) of our Rules of Practice and Procedure, 4 CCR 723-1, may already satisfy § 40-6-107(2)(b), C.R.S.  However, in furtherance of the spirit of [House Bill No. 11-1262], we discuss heightened requirements for [Electric Resource Planning] proceedings and our proposed expansion thereof.  

Decision No. C11-0521 at ¶ 6.
  
42. Black Hills states that the balancing approach taken by the Commission
 is consistent with § 40-6-107(2)(b), C.R.S.  Black Hills argues that the proposed extraordinary protections, including the proposal to deny CIEA access to Highly Confidential Information,  

strike the appropriate balance between:  1) the need for disclosure so that intervenors ... can protect their interests; 2) the need to protect the interests of Black Hills and its customers in preserving Black Hills’ ability to obtain the best pricing for materials and supplies; 3) the need to protect the commercial interests of vendors providing materials and supplies for the construction of the two LMS100s; and 4) the need to protect the ability of the Company and its affiliates to compete.  

Motion at 31.  

43. In its Response, CIEA opposes Applicant’s requested protection and suggests protections that, in its opinion, will allow CIEA to have access to the Highly Confidential Information while providing adequate protection of those data.  CIEA states that, in determining the appropriate extraordinary protections in this case, “the Commission must be guided by the principles of openness and transparency underlying” § 40-6-107(2), C.R.S.  Response at 4.  
44. CIEA asserts that “there are many interests appearing before the Commission, and a wider audience of interested reviewers can help to assure that resource acquisition can proceed fairly, while legitimate trade secrets are protected through use of non-disclosure agreements.”  Id.  To present its case in a thorough and meaningful manner, CIEA states that it must have access to the Highly Confidential Information.  
45. In support of its having access to the Highly Confidential Information, CIEA argues that “Black Hills has made no threshold showing that its confidentiality interests could not be served by use of non-disclosure agreements executed by CIEA staff, attorneys and consultants (a less-drastic means of assuring protection for the utility while fostering the benefits of competition for benefit of rate payers).”  Response at 8.  CIEA asserts that it has experience “reviewing technical utility information with an eye to detecting anticompetitive practices and assuring fairness in the resource acquisition process[.]”  Response at 7.  It notes that it has participated in Commission proceedings for the past two decades; and “[d]uring that time, CIEA personnel, attorneys and consultants have executed many [nondisclosure agreements] without any allegation that there has been disclosure, whether intentional or inadvertent.”  Id.  

46. CIEA also asserts that “non-utility parties have an important role to play in making certain that the utility acts as a utility and non-utility affiliates act as non-utilities, in order to assure competition.”  Response at 8.  CIEA states that it needs access to the Highly Confidential Information in order to perform this function.  

47. Further, CIEA states:  “because non-disclosure agreements, especially as executed by CIEA, can remedy any potential harm to Black Hills, that must be the first choice of the Commission, and the utility, in seeking to safeguard information.”  Response at 9.  

48. CIEA asserts, and asks the Commission to conclude, that the Motion  

ignores completely the new regulatory landscape created for utilities in resource acquisition-related dockets in Colorado.  This new paradigm, created by [§ 40‑6‑107(2), C.R.S.], requires that utilities’ ... information claimed to be highly confidential is to be made available to parties and stakeholders with legitimate interests in the resource acquisition-related dockets.  Execution of non-disclosure agreements is to be presumed to be an adequate safeguard for highly confidential information, unless and until the utility can show otherwise.  Here, in none of the four categories of information for which a protective order is sought has Black Hills even approached the requisite showing.  The Motion for a Protective Order should be denied.  Upon execution of non-disclosure agreements, appropriate members of CIEA staff, its attorneys and consultants should be entitled to review [in its entirety] the information which is the subject of the Motion ... .  

Response at 10.  

49. The ALJ considered the arguments presented in the Motion and in the Response and considered the impact of § 40-6-107(2)(b), C.R.S.  The ALJ reviewed the Commission decisions cited in the Motion and those cited in the Response; reviewed Commission decisions pertaining to extraordinary protections granted in other resource acquisition-related proceedings; reviewed the highly-confidential documents; and considered the entire record.  

50. In addition, the ALJ considered the following Commission guidance:  

Rule [4 CCR 723-1-1001] provides that the Commission may seek guidance from the Colorado Rules of Civil Procedure (C.R.C.P.), although it is not strictly bound by these rules.  The C.R.C.P. are useful for purposes of comparison as well.  C.R.C.P. 26(b) provides that privileged information is not subject to discovery.  C.R.C.P. 26(c)(7) states that the court may issue an order that a trade secret or other confidential commercial information not be revealed or be revealed only in a designated way.  The courts have ruled that good cause for a protective order under C.R.C.P. 26(c)(7) is determined by balancing the need to limit exposure of a trade secret against the need of the opposing party to have knowledge of the nature of the secret; the standard of review on appeal is whether the court abused its discretion.  

Decision No. C08-1200 at ¶ 10 (internal citations omitted) (emphasis supplied).  

51. With respect to the balancing, the Commission has stated that, after information is found to be highly confidential, one “must weigh these confidentiality considerations with the facts and circumstances of [the] case to comply with the procedural due process requirements of” Matthews v. Eldridge, 429 U.S. 319 (1976), and Public Service Company of Colorado v. Trigen‑Nations Energy Co., LLP, 982 P.2d 316 (Colo. 1999).  Decision No. C08-1200 at ¶ 13.  Thus, the balancing is done case-by-case and is fact-specific.  

52. The Commission has identified at least these factors to be considered:  a party, “of course, has the discretion to prepare its case as it sees fit.  In addition, it is represented by an attorney who is subject to sanctions by the Colorado Supreme Court.”
  Decision No. C08-1200 at ¶ 14.  

53. Further, the ALJ considered the recent Commission guidance provided in an Order addressing a motion for extraordinary protection that sought to prevent CIEA from having access to highly confidential data:  

 
In essence, the Commission must strike the right balance between:  (1) keeping certain commercially sensitive information secure, thus preserving integrity of the competitive bidding processes; and (2) protecting due process rights of the intervenors.  We must also keep in mind the possibility that this docket will not have an Independent Evaluator (IE) as envisioned in the Electric Resource Planning (ERP) Rules and therefore the ability of the parties to review information is even more important to the Commission issuing a just and reasonable decision in this matter.  

 
We agree with [the movant for extraordinary protection] that the categories of information described in its motion are highly confidential and that extraordinary protection is warranted.  However, regarding access to the highly confidential information by intervenors except Staff and the OCC, we generally agree with the principle that a limited number of well-qualified attorneys and experts for certain parties should be permitted to review the highly confidential information to enable them to meaningfully participate in the process.  It is true that some of the CIEA members are potential competitors of [the movant for extraordinary protection], but there is also a difference between the individual members and CIEA as a whole.  We find that the possibility of inappropriate release of the highly confidential information is further lessened if the access is limited to one well-qualified attorney and expert who sign appropriate non‑disclosure agreements.  Finally, we find that [the movant for extraordinary protection]’s proposal regarding the in camera access only is unduly burdensome and unnecessary.  

 
The Commission will require attorney(s) and expert(s) granted access to sign the non-disclosure agreements drafted by the utility.  These agreements will generally provide that attorneys and experts will not disclose the information to other persons, including their clients; will not represent any bidder who responded to the RFP at issue; and will not represent a bidder in a subsequent RFP for a time period proposed by the utility and approved by the Commission.  

Decision No. C11-0029 at ¶¶ 10-12 (emphasis supplied).  

54. The ALJ finds that the arguments of CIEA are persuasive.  
55. In addition, no other party in this docket will represent the interests that CIEA represents.  To the extent that CIEA does not have access to the Highly Confidential Information, the presentation of its perspective and its analysis of Black Hills’ data and proposals will be limited; in turn, this may affect adversely the quality of the decision in this case.  

56. Moreover, as stated by the Commission in Decision No. C11-0029, parties, through their counsel, need access to highly confidential data in order to participate meaningfully in proceedings.  In this regard, the ALJ notes that attorneys are subject to the Colorado Rules of Professional Conduct and that those rules prevent an attorney from sharing information with another client, even if that information would be of benefit to that other client.  As the Commission has recognized, the Colorado Rules of Professional Conduct provide protection for the Highly Confidential Information to which attorneys have access.  
57. Further, Black Hills has failed to articulate the case-specific (as opposed to the general) basis on which it seeks to prevent CIEA from having access to the Highly Confidential Information while, in the same case, choosing to permit all other parties to have access to that information.
  
58. Finally, the ALJ finds that permitting CIEA to have access, subject to the protections stated below, to the Highly Confidential Information is consistent with, and advances, the goals of § 40-6-107.2, C.R.S.  
59. The ALJ will deny Applicant’s request that CIEA not be granted access to the Highly Confidential Information.  The ALJ will place on CIEA the same restrictions as those placed on Black Hills’ customers, their outside counsel, and their outside subject matter experts.  

60. CIEA’s members and CIEA’s staff:  These entities and individuals shall not have access to the Highly Confidential Information.  

61. Outside counsel and outside subject matter experts for CIEA:  These individuals have full access to the Highly Confidential Information provided they have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.  At the conclusion of this proceeding, these individuals either must return to Black Hills the Highly Confidential Information and all notes containing or concerning that information or must destroy the Highly Confidential Information and all notes containing or concerning that information and inform Black Hills, in writing, that these documents have been destroyed.  
3. Duration of Designation as Highly Confidential Information and Duration of Extraordinary Protections.  

62. The Motion does not request that the Commission determine either the duration of the designation of the information as highly confidential or the duration of the extraordinary protections.  

63. The Affidavit of Judith M. Matlock is appended to the Motion as Attachment A.  In that Affidavit at ¶ 3, Ms. Matlock states:  “The Highly Confidential Information subject to this Motion, if granted, should remain undisclosed indefinitely.”  
64. The ALJ will not adopt this recommendation because it is unnecessary.  “[T]he obligation to continue to treat material as highly confidential after the conclusion of [a] proceeding exists even in the absence of a specific ruling here.”  Decision No. C10-0957 at ¶ 34.  
D. Certification as Immediately Appealable and Filing Schedule.  

65. In this Order and as discussed above, the ALJ grants the extraordinary protections sought by Applicant with two exceptions:  first, outside counsel for CIEA and outside subject matter experts for CIEA (but not CIEA members or CIEA staff) are allowed (subject to protections) to have access to the highly confidential information; and, second, Highly Confidential Exhibit 23 to Exhibit KDW-1 filed on July 8, 2011 (but not the entire fourth category of information) is determined to be highly confidential.  It is likely that Applicant or CIEA, or both, will take issue with at least one of these rulings.
  
66. Rule 4 CCR 723-1-1502(b) states:  “A presiding officer may certify an interim order as immediately appealable via exceptions.”  Whether to grant such certification lies in the sound discretion of the ALJ.  

The ALJ finds that the question of whether outside counsel for CIEA and outside subject matter experts for CIEA (under the protections specified in this Order) should be allowed to have access to the Highly Confidential Information and the question of whether the ALJ was correct to narrow the scope of the fourth category of information are questions that should be 

67. addressed as soon as possible in order to move this proceeding forward as smoothly as possible and to reduce uncertainty.  The ALJ finds that these questions are of sufficient importance to warrant certification of this Order as immediately appealable under Rule 4 CCR 723-1-1502(b).  As a result, the ALJ will certify this Order as immediately appealable by exceptions.  

68. Answer testimony and exhibits are to be filed on or before August 24, 2011.  Outside counsel for CIEA and outside subject matter experts for CIEA may wish to have access to the Highly Confidential Information as CIEA prepares its answer testimony and exhibits and may wish to use, or to address, the Highly Confidential Information in CIEA’s answer testimony and exhibits.  To retain the procedural schedule to the extent possible, the ALJ will establish the dates for filing exceptions to this Order and for filing responses.  

69. The ALJ will order the following schedule:  (a) exceptions to this Order will be filed on or before noon on July 29, 2011; and (b) response to exceptions will be filed on or before noon on August 5, 2011.  This allows the Commission to consider the exceptions and responses at the Weekly Meeting scheduled for August 10, 2011.
  

E. Temporary Stay of Portion of Order.  

70. To allow time to file exceptions with respect to outside counsel for CIEA and outside subject matter experts for CIEA having access to the Highly Confidential Information, the ALJ will stay this Order as to outside counsel for CIEA and outside subject matter experts for CIEA; the stay is through and including close of business on July 29, 2011.  

If no party files, by noon on July 29, 2011, exceptions to this Order on the issue of outside counsel for CIEA and outside subject matter experts for CIEA having access to the 

71. Highly Confidential Information, the temporary stay as to outside counsel for CIEA and outside subject matter experts for CIEA will expire.  In that event, upon signing the nondisclosure agreement appended to this Order, outside counsel for CIEA and outside subject matter experts for CIEA can have access to the highly confidential information.  

72. If a party files, by noon on July 29, 2011, exceptions to this Order on the issue of outside counsel for CIEA and outside subject matter experts for CIEA having access to the Highly Confidential Information, the temporary stay as to outside counsel for CIEA and outside subject matter experts for CIEA will continue pending further order.  

III. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Vendor, Bid and Other Competitive Information is granted in part.  

2. The following information is highly confidential:  
a.
Vendor specific information concerning the construction costs of the two LMS100s at the Pueblo Airport Generating Station (PAGS).  This is specific cost information, including but not limited to, contract and vendor specific information and pricing concerning the two LMS100s that Black Hills/Colorado Electric Utility Company, LP (Black Hills) currently is constructing at PAGS.  

b.
Detailed line cost estimate for the construction of the third LMS100 unit.  This is Black Hills’ detailed line cost estimates for the construction of the third LMS100 unit, specifically the detailed line items that “roll up” into the major cost categories and the support for those detailed line items.  

c.
Black Hills’ modeling program.  This is Black Hills’ Excel workbook program for the estimation of the revenue requirement impact of the third LMS100 at PAGS.  

d.
The LM6000 greenfield cost estimate prepared by R.W. Beck for an affiliate of Black Hills.  

3. The Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A is incorporated here by reference as if fully set forth.  

4. The highly confidential information described in Ordering Paragraph No. 2 shall be subject to the extraordinary protections specified in the discussion above.  

5. Pursuant to Rule 4 Code of Colorado Regulations 723-1-1502(b), the Administrative Law Judge certifies this Order as immediately appealable to the Commission by exceptions.  

6. The following schedule for filing exceptions to this Order is adopted:  (a) exceptions shall be filed on or before noon on July 29, 2011; and (b) response to exceptions shall be filed on or before noon on August 5, 2011.  

7. This Order is stayed temporarily insofar as the Order allows outside counsel for Colorado Independent Energy Association and outside subject matter experts for Colorado Independent Energy Association to have access to the highly confidential information.  

8. If no exceptions to this Order are filed on or before noon on July 29, 2011, the temporary stay ordered in Ordering Paragraph No. 7 shall expire at the close of business on July 29, 2011.  

9. If exceptions to this Order are filed on or before noon on July 29, 2011 and if the exceptions take issue with outside counsel for Colorado Independent Energy Association and outside subject matter experts for Colorado Independent Energy Association being granted access to the highly confidential information, the temporary stay ordered in Ordering Paragraph No. 7 shall continue in effect until dissolved by subsequent Order.  

10. This Order is effective immediately.  
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�  On March 16, 2011, Applicant filed a correction to the March 14, 2011 filing.  Unless the context indicates otherwise, reference in this Order to the Application is to the March 14, 2011 filing as corrected by the March 16, 2011 filing.  


�  By Decision No. R11-0755, the Administrative Law Judge granted Chesapeake’s request and dismissed Chesapeake’s intervention in this proceeding.  


�  Denying the Motion as to the fourth category of information does not preclude Black Hills from filing another, more tailored motion for extraordinary protection with respect to these data.  


�  This is the approach taken by Applicant in the first three categories of information.  Compare description of the first, second, and third categories with description of the fourth category.  


�  This R.W. Beck report is found at Supplemental Direct Testimony of Kyle D. White at Exhibit KDW-1 at Highly Confidential Exhibit 23.  


�  Rule 4 CCR 723-1-1100(g) does not apply to Commissioners.  


�  Black Hills points out that, for example, in Docket No. 10M-245E (Public Service Company’s Clean Air-Clean Jobs Act proceeding), the Commission denied CIEA (and other entities) access to Public Service’s detailed cost estimates for generation that PSCo proposed to own.  Decision No. R10-0872-I at ¶ 28.  


�  Broadly speaking, § 40-6-107(2)(a), C.R.S., requires the Commission to commence a rulemaking proceeding to adopt rules “to require an investor-owned electric utility that is evaluating or has evaluated an existing or proposed electric generating facility as a potential resource, ..., to provide the owner or developer of [that] facility” access to certain information.  Pursuant to this statutory directive, by Decision No. C11-0521, the Commission opened Docket No. 11R-416E to revise the Electric Resource Planning Rules.  


Both Black Hills and CIEA present arguments based on § 40-6-107(2)(a), C.R.S.  In addition, CIEA argues that, [u]nless and until the Commission determines the presumptive use of a competitive acquisition process does not apply to this proceeding, this proceeding must be treated as a competitive resource bidding process.”  Response at 6.  Finally, CIEA argues that each category of Highly Confidential Information “can properly be classified as modeling inputs and assumptions used by [Black Hills] to evaluate the proposed facility, and must be disclosed to all intervenors, including CIEA, pursuant to” § 40-6-107(2), C.R.S.  Response at 7.  


Black Hills has conducted no bidding, either before or since the Application was filed, in connection with acquiring the LMS100 for which it seeks a CPCN in this docket; and so there are no bidders.  In addition, the ALJ has determined that this proceeding is analogous to Black Hills’ proposing, in an electric resource planning docket, to acquire the third LMS100 at PAGS without competitive bidding.  That determination does not convert this case into a resource acquisition proceeding that involves bidding.  Finally, § 40-6-107(2)(a), C.R.S., requires the Commission to undertake rulemaking in order to give specified entities access to specified types of information.  That rulemaking has not concluded; and there are, at present, no rules in effect that  implement § 40-6-107(2)(a), C.R.S.  Given these circumstances, the ALJ finds that § 40-6-107(2)(a), C.R.S., is not applicable in this proceeding.  As a result, the ALJ did not consider, and does not discuss in this Order, the specific arguments that are based on § 40-6-107(2)(a), C.R.S.  


�  Thus, the rulemaking proceeding does not address access to highly confidential information outside the ERP proceeding context.  


�  This balancing approach is discussed below.  


�  In Decision No. C08-1200, the Commission denied Black Hills’ request that Environmental and Community Intervenors (ECI) not have access to highly confidential information.  The Commission permitted outside counsel for ECI to have access, subject to conditions, to the highly confidential information in that case.  


�  Given that the determination of the appropriate extraordinary protections is a case-by-case and fact�specific determination, arguing “we did it in the past” or “another utility did it” is not sufficient to support a proposed extraordinary protection, particularly an extraordinary protection as drastic as preventing access altogether.  


�  As discussed above, all intervenors except CIEA confessed the Motion when they did not file a response.  


�  The ALJ does not know whether, in fact, the Commission will address exceptions (if filed) on August 10, 2011.  
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