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I. STATEMENT

1. By Decision No. R11-0754-I, issued July 12, 2011, a prehearing conference was scheduled in the above-captioned matter.

2. At the scheduled time and place, the conference was convened.  All parties appeared and participated through counsel.

3. Initially, the undersigned administrative law judge (ALJ) inquired of all parties as to whether pursuit of a settlement conference before another ALJ could be productive.  After discussion, there was no consensus so the conference proceeded to other topics.

4. Regarding the pending summary judgment motion, further briefing was invited as to the motion regarding Colorado or 10th Circuit rulings on jurisdictional preemption applicable to the issues raised in the motion.  Briefing was also invited as to proposed mitigation measures and the effect upon determination of interference with railroad operations.

5. Next, it was announced that the Motion to Supplement the Report and Exhibits of Expert Witness Gary Johnson was denied on the grounds announced and as memorialized and supplemented by this decision.

6. On July 12, 2011, the Union Pacific Railroad Company (UPRR) filed the Motion to Supplement the Report and Exhibits of Expert Witness Gary Johnson.  

7. On June 29, 2011, in the deposition of Mr. Glen Ellis of Commerce City, Mr. Johnson and UPRR counsel learned, for the first time, that the City of Commerce City (City) had a detour in place on April 12 and 13, 2011 affecting traffic counts and some of the modeling prepared and presented by Mr. Johnson in his original report.  Leave is requested to supplement prior disclosure with a new report and 27 exhibits. 

8. On July 18, 2011, the City of Commerce City’s Objection to UPRR’s Motion to Supplement Testimony and Exhibits of Expert Witness Gary Johnson was filed.  The City opposes the requested relief because it is contrary to the procedural order in this proceeding (Decision No. R11-0095-I, issued January 27, 2011), permitting a new report at this late date would be prejudicial to the applicants, and the supplemental material amounts to sur‑rebuttal.
9. The procedural order in this matter established a deadline for the disclosure of witnesses, exhibits, and expert disclosures of May 27, 2011.  No showing was made that the information discovered after the filing deadline was not available or could not have been discovered prior to the filing deadline.  Additionally, it would be prejudicial for applicants to have to review and attempt to prepare rebuttal to a new expert report, new testimony, and 27 new exhibits disclosed less than two weeks prior to commencement of hearing while also preparing for hearing.  Finally, to the extent that the proposed supplement attempts sur-rebuttal, it is contrary to the procedural order in this matter.

10. Based upon the foregoing grounds, the Motion to Supplement the Report and Exhibits of Expert Witness Gary Johnson will be denied.

11. Parties are reminded to bring copies of exhibits for use at hearing.

II. order

A. It Is Ordered That:

1. Any party desiring to file briefing referenced above shall file the same prior to commencement of hearing.

2. The Motion to Supplement the Report and Exhibits of Expert Witness Gary Johnson is denied. 
3. This Order is effective immediately.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge










� A copy should be provided for the official record, the Administrative Law Judge, and advisory staff. 
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