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I. STATEMENT

1. On July 1, 2011, the Request for Modification of Interim Order R11-0649-I was filed by Ms. Leslie Glustrom.  Ms. Glustrom requests that specific findings of fact be stated and that the order be certified as immediately appealable via exceptions under Rule 1502 (b) (4 CCR 723-1).

2. On July, 15, 2011, Public Service Company of Colorado (Public Service) filed PSCo's Response to Request for Modification.  In the response, Public Service contends the motion should be denied because Ms. Glustrom has neither justified her request for a modification of Decision No. R11-0649-I, nor has she provided any basis to permit an appeal of interim orders pursuant to Rule 1502(b).

3. Decision No. R11-0649-I interprets the Commission’s prior decisions as to the scope of this proceeding and does not rely upon an independent determinations of fact.  While findings were incorporated as to party positions, the scope of this proceeding was determined and reiterated by the Commission.  Those prior decisions were interpreted and applied, again, by Decision No. R11-0649-I.
4. The very purpose of Public Service’s motion did not require independent findings of fact.  The Commission previously decided that the Pawnee emissions control project is needed.  Thus, it is unnecessary and inappropriate to relitigate questions concerning the need of the project. Public Service proposed the Pawnee emissions control project in the Docket No. 10M-245E proceeding. 
5. Ms. Glustrom advocates the need for issues to be addressed in this proceeding.  However, whether actually litigated or not in Docket No. 10M-245E, to which Ms. Glustrom was a party, the Commission decided the prior proceeding.  Issues raised herein that were or could have been addressed in that proceeding are not relevant to the scope of this proceeding defined by the Commission and constitute an attack on the Commission’s decision in this proceeding.
6. Interim orders are generally not subject to exceptions.  Rule 1502, 4 CCR 723-1.  However, 1502(b) provides that “[a] presiding officer may certify an interim order as immediately appealable via exceptions.” Rule 1502(b), 4 CCR 723-1.  

7. In recommending adoption of Rule 1502, Judge Ken F. Kirkpatrick summarized:  

It is the current practice of the Commission to entertain appeals of interim orders on a discretionary basis. The new rule should not encourage the appeal of interim orders, which would unnecessarily involve the Commission in ongoing proceedings that have been referred to ALJs. In addition, appeals of interim orders almost always unavoidably delay a proceeding. Nonetheless, there are certain circumstances where a significant ruling regulating the future course of the proceeding is made and a review would be appropriate. The rules currently have no mechanism for a presiding officer to certify an interim order as immediately appealable. Putting the presiding officer as the gatekeeper for interim order appeals seems to be a reasonable approach for allowing for some necessary interlocutory appeals but not encouraging practices that will result in unnecessary delay.  

Decision No. R05-0461 at 18.

8. The Commission has recognized that such appeals “almost always unavoidably delay a proceeding” and often “unnecessarily involve the Commission in ongoing proceedings.” See Decision No. R05-0461, Paragraph 60.

9. Denying exceptions to Judge Kirkpatrick’s Recommended Decision, the Commission reiterated that it is left to the “discretion of ALJs and the Commission as to when interim orders may be appealed.”  Decision No. C05-1093 at 36.

10. “For purposes of administrative economy and efficiency, we [the Commission] strongly discourage appeals of interim ALJ decisions to the Commission.”  Decision No. C07‑0707.

11. As Public Service has shown, Ms. Glustrom has not demonstrated sufficient cause to warrant certification of the interim order for immediate appeal, causing further delay in the proceeding.  The Commission referred the matter to an Administrative Law Judge for resolution and it shall proceed accordingly.  

II. ORDER
A. It Is Ordered That:

1. The Request for Modification of Interim Order R11-0649-I filed by Ms. Leslie Glustrom on July 1, 2011, is denied.  
2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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