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I. STATEMENT
1. Cricket Communications, Inc. (Cricket) filed a verified application supported by exhibits on March 10, 2010.  The verified application seeks Commission designation of Cricket as an Eligible Telecommunications Carrier in the State of Colorado.

2. The Commission gave notice of the application on March 15, 2010.

3. A timely intervention was filed in this matter by the Staff of the Commission (Staff) on April 22, 2010.

4. The Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition on April 28, 2010.

5. Pursuant to Decision No. R10-0544-I, issued on June 2, 2010, the matter was set for hearing and a prehearing procedural schedule was established.
6. Cricket and Staff engaged in extensive settlement discussions that led to successive requests to extend the time deadlines in the procedural schedule.  Those requests were granted by the ALJ.  Subsequently, Cricket decided to file an amended application.

7. On July 14, 2010, Cricket filed a Notice of Waiver of Timelines Set Forth in §40‑6-109.5 C.R.S. and Request for Leave to Amend Application.  The waiver of the statutory timeline for resolution of the application was confirmed by Decision No. R10-0777-I, issued on July 23, 2010.  The same decision granted Cricket leave to amend the application.

8. On August 23, 2010, Cricket filed its First Amended Application for Designation as an Eligible Telecommunications Carrier (ETC) in the State of Colorado (Amended Application) accompanied by Exhibits A through E.  The Amended Application also included a Request for Variance from Commission Rule 2187(b), Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2-2187, ETC Designation.  The variance sought by Cricket would permit ETC designation in geographic areas that do not comprise entire study areas of the incumbent local exchange carrier (LEC).

9. On August 25, 2010, Staff filed its First Amended Notice pursuant to Rule 1007(a).

10. Pursuant to Decision No. R10-0993-I, issued on September 8, 2010, the ALJ ordered the administrative staff of the Commission to issue notice of the First Amended Application.  Notice was issued on September 9, 2010.

11. No additional parties intervened during the subsequent notice period.

12. On January 11, 2011, the ALJ issued Decision No. R11-0030-I directing the parties to confer and agree on a hearing date and prehearing procedural schedule.

13. Pursuant to Decision No. R11-0112-I, issued on February 1, 2011, the Docket was set for hearing on May 16, 2011.  The deadline for Cricket to file and serve its Direct Testimony and Exhibits in support of the First Amended Application was set on March 8, 2011.

14. On March 8, 2011, Cricket filed an Unopposed Motion to Vacate the Procedural Schedule on the basis that further discussions with Staff had prompted Cricket to consider filing a second amended application.  As part of this motion, Cricket agreed to any new notice period necessitated by the filing of another amended application.

15. Pursuant to Decision No. R11-0273-I, issued on March 11, 2011, the ALJ granted the Unopposed Motion to Vacate Procedural Schedule and ordered the filing of a second amended application no later than April 15, 2011.

16. On April 8, 2011, Cricket filed another Unopposed Motion to extend procedural deadlines.  In this motion, Cricket represented that it had held discussions with Staff that had resulted in the potential for filing a stipulation and settlement agreement by or before May 16, 2011.

17. Pursuant to Decision No. R11-0448-I, issued on April 26, 2011, the ALJ granted the Unopposed Motion of April 8, 2011, and permitted the parties until May 16, 2011, to file a stipulation and settlement agreement, or in the alternative, a second amended application.

18. On May 17, 2011, Cricket and Staff filed a Stipulation and Settlement Agreement (Settlement Agreement) for approval by the Commission.  The Settlement Agreement was supplemented and supported by Attachments No. 1 through No. 6.
19. On June 21, 2011, the ALJ issued Decision No. R11-0681-I, permitting the parties to submit additional verified information supporting the request for variance from Rule 2187 by or before July 1, 2011.

20. On July 1, 2011, Cricket and Staff filed a Verified Statement in Support of Stipulation and Settlement Agreement responding to the ALJ’s request of June 21, 2011.

21. In accordance with, and pursuant to, § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. FINDINGS OF FACT
22. Cricket is a corporation organized in Delaware and is in good standing with the Colorado Secretary of State.  Cricket is a wholly owned subsidiary of Leap Wireless.  Cricket is a mobile Commercial Radio Service Provider
 and a common carrier as defined by 47 U.S.C. § 153(10) and 47 Code of Federal Regulations (C.F.R.) § 20.9(a)(7).

23. In Colorado, Cricket provides digital wireless services on a common carrier basis.  Cricket offers service plans that feature unlimited local calling at flat rates.  Although services are paid in advance, Cricket does not offer a “pre-paid” service or require a fixed-term contract.

24. Cricket owns its personal wireless facilities and network deployed in stand-alone or collocated facilities.  Cricket currently serves approximately 4.6 million customers in 34 states and the District of Columbia. 

25. Cricket seeks designation as an ETC in the following counties in Colorado:  Adams, Arapahoe, Boulder, Clear Creek, Denver, Douglas, Eagle, El Paso, Fremont, Gilpin, Grand, Jefferson, Larimer, Pueblo, Routt, Summit, Teller, and Weld.  As clarified in the Settlement Agreement, Cricket only seeks ETC status for its Lifeline service, for which it will pursue reimbursement from the Federal Universal Service Fund (USF).

26. Lifeline service is defined as a retail local service offering available only to qualifying low-income consumers for which such consumers pay reduced charges and receive certain enumerated services and functionalities.  See 47 C.F.R. § 54.401.

27. Cricket seeks ETC status for the limited purpose of providing Lifeline service in rural and non-rural areas.  The non-rural service areas covered by the First Amended Application are served by Qwest Corporation as the incumbent LEC and are listed in Attachment No. 2 to the Settlement Agreement.

28. The rural areas for which Cricket seeks ETC status are listed in Attachment No. 3 to the Settlement Agreement.  These areas are served by the following incumbent LECs:  Bijou Telephone Cooperative Association; Strasburg Telephone Company; Eastern Slope Rural Telephone Association, Inc.; CenturyTel of Eagle, Inc.; Pine Drive Telephone Company; Rye Telephone Company; El Paso County Telephone Company, Stoneham Cooperative Telephone Association; Roggen Telephone Cooperative Company, Wiggins Telephone Association, and Nun Telephone Company.  Each of the named incumbent LECs meet the definition of a rural telephone company pursuant to 47 U.S.C. § 153(37).

29. The record does not disclose how many Lifeline service subscribers are found within the Proposed Service Areas.  However, Cricket has demonstrated that it serves a relatively larger number of low-income customers as compared to other wireless service providers.  For example, approximately 80 percent of Cricket’s customers have annual household incomes below $50,000, and 55 percent have annual household incomes below $30,000.  By contrast, roughly 48 percent of the customers of other wireless carriers have annual household incomes below $50,000.  These statistics suggest that Cricket’s service offering and marketing effectively reach customers with potential Lifeline eligibility who may also be underserved by other carriers.

30. As part of its Lifeline offering in the Proposed Service Areas, Cricket will abide by the Terms and Conditions included as Attachment No. 4 to the Settlement Agreement.  These Terms and Conditions define the Lifeline service offerings, including access to local, long distance, emergency, directory and operator services, customer service policies, termination policies, billing policies, and customer responsibilities.  The ALJ finds that Cricket has clearly and adequately stated the terms, conditions, and policies applicable to its proposed service.

31. Cricket has also described the Operating Procedures applicable to its Lifeline offering in Attachment No. 5 to the Settlement Agreement.  This document discloses how Cricket will create and maintain accurate records pursuant to the requirements of 4 CCR 723-2-2005 of the Rules Regulating Telecommunications Providers, Services and Products.  These records include customer complaints, results of tests and inspections related to maintenance and operations, written policies, held service applications,
 documentation of service interruptions, and defined maintenance practices.

32. In addition, the Operating Procedures document the steps Cricket will take to maintain service during emergencies.  Cricket will provide a minimum of four hours of battery backup power supply
 to each switch, microwave site, and other network facility requiring power.  For facilities that are not continuously attended, the amount of battery backup will be extended to include the travel time for call-out personnel to arrive.  Additional provision is made for permanent or mobile auxiliary power, and the availability of extra battery backup as warranted by specific conditions at each facility.  Cricket’s experience across many geographic and climactic regions provides additional assurance of its ability to prepare for and respond to diverse emergency situations.  For example, Cricket’s ability to switch customers to a roaming network if a local network is down allowed coverage to be restored quickly in the aftermath of Hurricane Ike in 2008 (Texas).

33. Cricket pledges to minimize service interruptions occasioned by maintenance and to employ prudent management and engineering practices to ensure that sufficient equipment and personnel are available to maintain a quality of service.
 

34. Cricket proposes to advertise the availability of and the rates charged for its services using various media including television and radio, print, outdoor (billboards), direct marketing, and the internet.  In addition, Cricket will provide posters and counter cards for display by its stores and dealers.  Cricket will also work with agencies that administer the qualifying assistance programs and with social service providers to ensure that these entities are aware of Cricket’s Lifeline offering.  Promotional materials will be made available in English and Spanish.

35. Cricket will modify and expand its internet website to provide information regarding the availability of Lifeline service in the Proposed Service Areas in Colorado.  Comparable customized information is now visible on the Cricket website for Lifeline offerings in California, Oregon, and other states. 

36. Cricket’s trouble report response is also described in the Operating Procedures.  Cricket has defined a benchmark not to exceed eight reports per 100 customers per service area per month.  Additionally, Cricket initially commits to clear 70 percent of out-of-service reports within 24 hours.  That standard increases over time to the point where, after 18 months, the percentage of out-of-service reports cleared is set at 85 percent.  Violations of these policies will be reported to the Commission within 21 days from the end of the month when the standard was not met.

37. Attachment No. 6 to the Settlement Agreement contains a detailed description of the Service Offering for Cricket’s Lifeline Basic Universal Service.  It describes customers’ access to the same categories of service listed in Paragraph No. 30, above.  The Service Offering, read with Exhibit E to the First Amended Application, also sets forth the pricing for the Lifeline service in Colorado.

38. The pricing for Cricket’s Lifeline service is as follows: customers pay $35.00 per month, exclusive of taxes and governmental assessments, for the Lifeline Basic Universal Service.  This charge includes unlimited local calling and long distance calls within the United States.  Customers are charged $5.00 for a features package that includes voice mail, three-way conference calling, caller ID, and call waiting.  The ALJ finds this Basic Universal Service offering to be comparable to those offered by the incumbent LEC in the Proposed Service Areas.

39. Customers may select different plan options with higher charges that permit calls while “roaming” outside of the Proposed Service Areas.  The customer’s phone will indicate if a call is being placed while roaming outside of the Proposed Service Areas.

40. The service offering states that Lifeline service is discounted by $10.00 per month for qualified low-income customers.  This amount will be deducted from the rates stated in Paragraph No. 38.  For example, if a Lifeline customer declines the optional features packages, that customer would pay an effective charge of $25.00 per month for Basic Universal Service ($35.00 - $10.00 = $25.00).  Cricket will pursue reimbursement of a portion of this discount from the USF.

41. Cricket will verify and certify customer eligibility to participate in the Lifeline program in accordance with the rules of the Commission and the Federal Communications Commission (FCC).  Cricket will also require each Lifeline customer to attest that he or she is not already receiving discounted service from another provider.  This will ensure that no customer will receive multiple subsidies from the USF. 

42. Cricket permits its Lifeline customers to place long distance calls through Cricket’s own network or to access the customer’s preferred long distance carrier using an access code.

43. Cricket will continue to pay all applicable federal, state, and local regulatory fees, including but not limited to universal service and E-911 fees in a timely manner.

44. The Cricket network provides voice grade access to the public switched telephone network with a minimum bandwidth of 300 to 3000 Hertz through its interconnection agreements with local exchange carriers in Colorado.

45. Cricket uses out-of-band digital signaling as a functional equivalent of dual tone multi-frequency signaling.  The FCC has recognized that, for wireless carriers, this alternative mode of facilitating transportation of call set-up and call detail information is appropriate.

46. The Cricket network affords a user a dedicated message path for the length of a user’s particular transmission.  This meets the requirement of single-party service.

III. DISCUSSION AND CONCLUSIONS
A. Burden of Proof and Description of Modified Procedures

47. As the applicant, Cricket bears the burden of proof by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500, Rules of Practice and Procedure.  The evidence must be substantial evidence, which the Colorado Supreme Court has defined as  

adequate to support a reasonable conclusion.  Substantial evidence is more than a scintilla . . . it must do more than create a suspicion of the fact to be established.  It means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion . . . it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.  

City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. Public Utilities Commission, 949 P.2d 577, 585 (Colo. 1997)).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.    

48. The Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. Public Utilities Commission, 692 P.2d 1085, 1089 (Colo. 1984).  Designation as an ETC is a matter that is within the public interest.

49. Since the First Amended Application is properly verified and also unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1403.
B. Legal Standard for Designation as an ETC

50. Federal law governs designation as an ETC, and the Commission is the state regulatory agency that designates ETCs in Colorado.  Section 214(e) of the Act contains the criteria for designation as an ETC.  Both the FCC and this Commission have promulgated regulations pertaining to designation as an ETC.
  These regulations enumerate factors that will be considered below.

51. Section 254(e) of the Act provides that “only an eligible telecommunications carrier designated under § 214(e) of the Act] shall be eligible to receive” USF support.  As pertinent here, § 214(e)(1) of the Act provides that, throughout its service territory, a designated ETC shall  

(A)
offer the services that are supported by Federal universal service support mechanisms under [§ 254(c) of the Act], either using its own facilities or a combination of its own facilities and resale of another carrier’s services (including the services offered by another eligible telecommunications carrier); and  

(B)
advertise the availability of such services and the charges [for those services] using media of general distribution.  

See also 47 C.F.R. § 54.201(d) (same).
  The FCC has interpreted this statute to require an ETC designation applicant to demonstrate:  (a) an intent and ability to provide the supported services listed in 47 C.F.R. § 54.101(a) throughout its designated service areas; and (b) an intent and ability to advertise its universal service offerings and the charges for those service offerings using media of general distribution.  In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, FCC 97-157, 12 FCC Rcd. 8776 (1997) (Universal Service Order).
  
52. As pertinent here, § 214(e)(2) of the Act permits the Commission to designate more than one ETC in the service area of a rural incumbent LEC provided the additional ETC applicant meets the requirements of § 214(e)(1) of the Act and provided “the [Commission] ... find[s] that the designation is in the public interest.”
  

53. The numerous carriers listed Attachment No. 3 and named in Paragraph No. 28, above, are rural ETCs in their respective service areas.  Cricket seeks designation as a competitive ETC in areas served by these rural carriers.  Consequently, to designate Cricket as a competitive ETC, the Commission must find that Cricket meets the requirements of § 214(e) of the Act and that Cricket’s designation as an ETC is in the public interest.

The FCC has provided guidance to state commissions to assist them in making their ETC designation decisions.  In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, FCC 05-46, 20 FCC Rcd. 6371 (2005) (ETC Designation Framework Order).
  In that Order, the FCC “encourage[d] state commissions to require all ETC applicants over which they have jurisdiction to meet the same conditions and to conduct the same public interest analysis outlined in” the ETC Designation Framework Order.  ETC Designation Framework Order, FCC 05-46, at ¶ 58.  The FCC also encouraged “states ... [to] apply these requirements in a manner that will best promote the 

54. universal service goals found in section 254(b) [of the Act].”  Id., FCC 05-46, at ¶ 60.  It found that “these guidelines are designed to ensure designation of [ETCs] that are financially viable, [are] likely to remain in the market, [are] willing and able to provide the supported services throughout the designated service area, and [are] able to provide consumers an evolving level of universal service.”  Id.  

55. The FCC did not mandate that states use the FCC’s principles when considering an application for ETC designation because it believed  

that section 214(e)(2) [of the Act] demonstrates Congress’s intent that state commissions [should] evaluate local factual situations in ETC cases and [should] exercise discretion in reaching their conclusions regarding the public interest, convenience and necessity, as long as such determinations are consistent with federal and other state law.  ...  Furthermore, state commissions, as the entities most familiar with the service area for which ETC designation is sought, are particularly well-equipped to determine their own ETC eligibility requirements.  ...  Consistent with our adoption of permissive federal guidelines for ETC designation, state commissions will continue to maintain the flexibility to impose additional eligibility requirements in state ETC proceedings, if they so choose.  
ETC Designation Framework Order, FCC 05-46, at ¶ 61 (footnotes omitted).  
56. The FCC concluded that a competitive carrier can receive an ETC designation if it “can make a reasonable demonstration to the state commission of its capability and commitment to provide universal service without the actual provision of the proposed service [so long as it] reasonably demonstrate[s] to the state commission its ability and willingness to provide service upon designation.”  Western Wireless Declaratory Ruling, FCC 00-248, at ¶ 24.

57. When considering whether to grant an ETC designation, this Commission has discussed these factors in its public interest analysis:  

(a)
That both federal and state statutes establish a policy of promoting competition in telecommunications markets;  

(b)
That designating carriers as ETCs may bring the benefits of competition to rural areas by [1] increasing consumer choice, [2] promoting product and service innovation, [3] promoting efficiency, [4] creating incentives to ensure that quality services are available at just, reasonable, and affordable rates, [5] enabling un‑served or underserved customers to obtain a broader range of services, [6] improving service quality, [7] ensuring access to services comparable to those provided in urban areas, and [8] providing alternatives to wireline service;  

(c)
That the impact on existing rural telecommunications carriers resulting from the designation of a carrier as an ETC may be a factor to be considered in the public interest analysis;  

(d)
That designating an ETC is in the public interest only when conditioned on the requirement that the carrier so designated adhere to Commission standards regarding affordability and customer protection;  

(e)
That the public interest test should include more than a narrow determination that increased competition is in the public interest; and  

(f)
That the FCC’s imposition of an interim cap on the amount of high-cost support that competitive ETCs may receive through its [CETC Interim Cap Order] does not affect a carrier’s eligibility to be designated an ETC.  

Decision No. R10-1264, Docket No. 09A-771T, mailed November 23, 2010 at ¶ 37 (footnotes omitted).  The Commission has not enumerated a comprehensive or definitive list of the factors it will use in its public interest analysis.  In addition, the Commission has provided no definitive guidance with respect to the relative weight to be given to these factors.  Thus, these are factors that the ALJ may, but need not, consider; and, if considered, assign them the weight the ALJ deems appropriate.

C. Cricket Meets ETC Requirements

58. Applying the facts found in this case to the considerations set forth above, the ALJ has determined that Cricket meets the requirements for designation as an ETC.

1. Common Carrier

59. Cricket is a Commercial Mobile Radio Service provider and a common carrier as stipulated by the Parties.

2. Intent and Ability to Provide Supported Services throughout the Proposed Service Areas

60. Cricket provides each of the supported services set forth in 47 C.F.R. §§ 54.101(a)(1) – (9) and has shown an intent and ability to offer those services once designated throughout the Proposed Service Areas.
  The ALJ has set forth findings supporting this determination above. 

3. Remaining Functional in Emergency Situations

61. With respect to the principle that an ETC designation applicant demonstrate its ability to remain functional in emergency situations, the FCC required that the  
applicant ... demonstrate [that] it has a reasonable amount of back-up power to ensure functionality without an external power source, is able to reroute traffic around damaged facilities, and is capable of managing traffic spikes resulting from emergency situations.  
ETC Designation Framework Order, FCC 05-46, at ¶ 25 (footnotes omitted).  By Rule 4 CCR 723-2-2187(f)(II)(E), this Commission requires an ETC annually to certify that it is “able to function in emergency situations as set forth in 47 C.F.R. § 54.202(a)(2).”  The ALJ finds that whether an ETC designation applicant has a plan to remain functional in an emergency situation is an important consideration.  

62. Based on the findings herein above, the ALJ finds that Cricket has established the adequacy of its power backup facilities and other emergency response procedures.

4. Provide Lifeline Service

63. The sole purpose of Cricket’s Amended Application is to obtain ETC designation so as to provide Lifeline service and obtain reimbursement therefor from the USF.  The findings above establish Cricket’s ability to provide such service in the Proposed Service Areas.  Cricket has identified the appropriate facilities and operational details to functionally provide Basic Universal Service.  Cricket has also demonstrated that it will effectively qualify low-income consumers who are eligible for Lifeline service and offer the service at a reduced charge.

5. Advertising Availability of the Service and Charges

64. The findings above establish a comprehensive advertising approach using various media.  Moreover, Cricket has identified and will cooperate with state and local agencies that provide services to low-income consumers who are likely eligible for Lifeline.  The pricing structure is simple and understandable and will be included in Cricket’s marketing.  Lastly, Cricket has committed to adapt its internet website to clearly explain its Lifeline offering in Colorado.  These measures adequately support the requirement of advertising the service.

6. Consumer Protection

65. With respect to the principle that an ETC designation applicant demonstrate its commitment to meeting consumer protection and service quality standards, the FCC stated that the  
applicant must make a specific commitment to objective measures to protect consumers.  [A] commitment to comply with the Cellular Telecommunications and Internet Association’s Consumer Code for Wireless Service will satisfy this requirement for a wireless ETC applicant seeking designation before the [FCC].[note 71]  ...  

Note 71 states, in pertinent part:  

Under the CTIA Consumer Code, wireless carriers agree to:  (1) disclose rates and terms of service to customers; (2) make available maps showing where service is generally available; (3) provide contract terms to customers and confirm changes in service; (4) allow a trial period for new service; (5) provide specific disclosures in advertising; (6) separately identify carrier charges from taxes on billing statements; (7) provide customers the right to terminate service for changes to contract terms; (8) provide ready access to customer service; (9) promptly respond to consumer inquiries and complaints received from government agencies; and (10) abide by policies for protection of consumer privacy.  

ETC Designation Framework Order, FCC 05-46, at ¶ 28 (some footnotes omitted).  By Rule 4 CCR 723-2-2187(f)(II)(D), this Commission requires an ETC annually to certify that it “is complying with applicable service quality standards and consumer protection rules, e.g., the CTIA Consumer Code for Wireless Service.”  The ALJ finds that whether an ETC designation applicant has a plan for consumer protection and service quality is an important consideration.

66. Cricket has committed to comply with all applicable federal and state consumer protection and service quality standards.  Cricket will also abide by the Cellular Telecommunications and Internet Association’s Consumer Code for wireless service.

67. In the Terms and Conditions of its proposed Lifeline Service, Cricket has adequately defined the services available to consumers, including customer service access, termination policies, and billing services.  The customer service policies ensure availability of personnel 24 hours a day, every day, a prompt investigation of complaints by the company, and a supervisory-level review of any complaint not resolved to the customer’s satisfaction at the initial level.  The Operating Procedures evidence a thorough program of record-keeping related to customer complaints, inspections, and maintenance to preserve the reliability of the system, service interruptions, and trouble report responses.  The Service Offering spells out the means of access to essential services as well as the charges for the basic service, as well as for additional features such as voice mail, call waiting, and three way conferencing.  The ALJ finds that the terms of the service are fair to customers and are set forth in these documents in way that is clear and understandable.

7. Comparable Local Usage 

68. With respect to the local usage plan principle, the FCC required that an ETC designation “applicant ... demonstrate that it offers a local usage plan comparable to the one offered by the incumbent LEC in the service areas for which the applicant seeks designation.”  ETC Designation Framework Order, FCC 05-46, at ¶ 32.  By Rule 4 CCR 723-2-2187(f)(II)(J), this Commission requires an ETC annually to certify that it “is offering a local usage plan comparable to that offered by the incumbent LEC in the relevant service areas.”  The Commission has determined that it will compare service plans,
 not rates, when assessing comparability.  Decision No. C06-0917 Docket No. 05R-537T, issued August 4, 2006 at ¶ 16; and Decision No. C06-0600, Docket No. 05R-537T, issued May 23, 2006 at ¶ 13.  

69. Cricket’s Lifeline service offers customers voice-grade, single-party service, with unlimited local calling and long distance, that is comparable in value to the offering of the local exchange carriers in the Proposed Service Areas.

8. Equal Access

With respect to the principle that an ETC designation applicant demonstrate an understanding that it may be required to provide equal access if all other ETCs in the designated service area relinquish their designations, the FCC offered little comment.  ETC Designation Framework Order, FCC 05-46, at ¶ 20.  By Rule 4 CCR 723-2-2187(f)(II)(F), this Commission 

70. requires each ETC annually to certify its understanding that “the FCC may require it to provide customers with equal access to long distance carriers in the event that no other ETC is providing equal access within the service area.”  Applicant states that it understands its possible equal access obligation.  Based on the record, the ALJ finds that Applicant has demonstrated its understanding of its possible future equal access obligation.

9. Public Interest

71. In the ETC Designation Framework Order, the FCC discussed and defined the requirement that, pursuant to § 214(e)(2) of the Act, the designation of an additional ETC in a rural incumbent LEC’s service territory must be in the public interest.  The FCC encouraged state commissions to do the following in their public interest analysis:  
First, ... consider ... factors [such as] the benefits of increased consumer choice and the unique advantages and disadvantages of the competitor’s service offering.  Second, in areas where an ETC applicant seeks designation below the study area level of a rural telephone company, ... conduct a creamskimming analysis that compares the population density of each wire center in which the ETC applicant seeks designation against that of the wire centers in the study area in which the ETC applicant does not seek designation.  
ETC Designation Framework Order, FCC 05-46, at ¶ 41 (footnotes omitted).  The FCC observed that, in performing its public interest analysis, each state commission  

may conduct the analysis differently, or reach a different outcome, depending upon the area served.  For example, ... the same or similar factors could result in divergent public interest determinations, depending on the specific characteristics of the proposed service area[.]  

Id. at ¶ 43.  The FCC was clear that the “specific determination, and the relative weight of the relevant considerations, must be evaluated on a case-by-case basis.”  Id. at ¶ 46.  

72. Customer Choice.  The Commission has stated that designating a wireless competitive ETC in the service area of a rural incumbent LEC may bring the following benefits to that area:  increased consumer choice; product and service innovation; increased efficiency; incentives to ensure that quality services are available at just, reasonable, and affordable rates; increased ability of underserved or un-served customers to obtain both basic service and a broader range of services; improved service quality, greater access to services that are comparable to those available in urban areas; and an alternative to wireline service.  At present, there is no requirement that, in order to be designated a competitive ETC in a rural incumbent LEC’s service territory, the ETC designation applicant (in this case Cricket) must demonstrate that its designation will result, or is likely to result, in all (or even most) of the listed benefits.  

73. Based on the record, the ALJ finds that designating Cricket as a competitive ETC will increase customer choice by providing an increased number of service plans and services from which to choose, an increased number of carriers from which to choose, and an increased choice of technologies.  In addition, the ALJ finds that the designation also may encourage Cricket (and any carrier that provides service in the Proposed Service Area) to develop new or differentiated services, products, and pricing plans in order to entice customers to use its service.
74. Advantages and Disadvantages of Service Offerings.  With respect to the advantages and disadvantages of service offerings, the FCC has identified factors that it weighs and that it urges state commissions to weigh:  

the benefits of mobility that wireless carriers provide in geographically isolated areas, the possibility that an ETC designation will allow customers to be subject to fewer toll charges, and the potential for customers to obtain services comparable to those provided in urban areas, such as voicemail, numeric paging, call forwarding, three-way calling, call waiting, and other premium services.  The [FCC] also examines disadvantages such as dropped call rates and poor coverage.  

ETC Designation Framework Order, FCC 05-46, at ¶ 44(2) (footnotes omitted).  There is overlap with the benefits of competition (discussed above) that the Commission has identified.  

75. Based on the record, the ALJ finds that designating Cricket as an ETC will provide a variety of benefits to consumers in Cricket’s Proposed Service Areas.
  These include (but are not limited to) the increased customer choices discussed above; the benefits of increased mobility as compared to wireline service;
 the customers in this rural area having access to services comparable to those available in urban areas; an improved service quality and high‑quality service offerings; the creation of incentives to ensure that quality services are available at just, reasonable, and affordable rates; the improvement to public safety by providing telecommunications services to areas that have no or insufficient service and by providing access to 9-1-1 emergency service for individuals who are traveling in Cricket’s Proposed Service Areas.
    
76. For the reasons discussed, the ALJ finds that, on balance, the advantages of Cricket’s service offerings outweigh any disadvantages.  
Impact on Incumbent LEC.  Because Cricket only seeks designation as an ETC for purposes of providing Lifeline service, any adverse impact on the named rural carriers will be minimized.  None of the rural incumbent LECs has intervened in this Docket, though they clearly had the ability to do so.  The record contains no evidence that granting Cricket ETC status will adversely impact any rural carrier.  Accordingly, the ALJ finds that consideration of 

77. the impact on the various rural incumbent LECs does not weigh against granting Cricket the limited ETC designation it seeks.

78. Creamskimming.  In the absence of disaggregation and redefinition, a rural carrier receives universal service high-cost support based on its actual, embedded costs averaged across all lines served by the carrier within its study area.
  As a result of this averaging, and although the per-line cost to provide service may vary widely within the study area, the same per-line support is available throughout the study area.  The FCC has determined that, depending on the circumstances in a particular study area, averaging of costs creates, or may create, artificial incentives to enter relatively low-cost portions of a rural incumbent LEC’s study area.  A competitive carrier taking advantage of these artificial incentives is said to be creamskimming.  

79. Here, Cricket does not seek any high-cost support and is only pursuing ETC status to serve low-income Lifeline eligible customers.  Therefore, the potential for creamskimming does not weigh against granting the First Amended Application.  

80. Protection of Universal Service Fund.  Cricket’s commitment to verify whether any potential customer is already receiving a Lifeline subsidy and, if so, to decline any additional Lifeline support for such customer effectively protects the USF from double-dipping.  The USF does the most good when it is helping the largest number of eligible customers.  Cricket’s policy helps to ensure that no person is receiving a double subsidy to the detriment of someone else.

81. Quality of Offering.  As noted above, Cricket’s Terms and Conditions, Operating Procedures and Universal Service Offering define a Lifeline service that features comparable customer protections and service quality standards to existing wireline offerings.  The ALJ finds that these provisions, by which Cricket’s Lifeline service will be bound, reasonably ensure that customers will benefit from a reliable product at terms that are fair.  

82. Based on the foregoing considerations, the ALJ finds that, overall, conferring ETC designation on Cricket’s proposed Lifeline service pursuant to the terms of the First Amended Application and the Settlement Agreement is in the public interest.

83. Request for Variance from Rule 2187(b).  Cricket seeks Commission approval of a variance from 4 CCR 723-2-2187(b) in order to permit Cricket to serve geographic areas as an ETC without the requirement that those areas be contiguous with existing wire center boundaries.

84. The Commission may grant waivers of variances from Rules for good cause.  In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an in1dividual basis.  4 CCR 723-1-1003(a).

85. The parties point out that the technology underlying wireless service, like that of Cricket, bears no relationship to the technology that underlies wireline service and defines study areas in terms of wire centers.  Rather, the extent of wireless service depends on where customers can receive a signal transmitted from the carrier’s facilities.

86. Colorado’s mountainous geography, especially in rural areas, affects the transmission and reception of wireless signals.  Cricket proposes to provide service throughout its entire facility-based area, but asserts that to require Cricket to extend its network coverage to all areas in each of the affected wire centers would be so burdensome that Cricket may choose not to make Lifeline available in Colorado.  The parties maintain that the interest in extending service to an area contiguous with wire center boundaries is outweighed by the benefits to customers of competition, choice, and mobility associated with wireless Lifeline service.

87. The ALJ agrees that a balancing of the competing policy interests is appropriate in consideration of the requested variance.  The analysis above establishes that the First Amended Application meets the legal requirements of ETC designation and that the proposed Lifeline service provides valuable benefits to economically disadvantaged customers consistent with the public interest.  Customers in the Proposed Service Areas presently have no wireless alternative for Lifeline service.  In addition, for the reasons discussed, wireless signal coverage does not conform to service area boundaries based on traditional wire centers.  

88. Balanced against these factors is the interest in extending service to the maximum number of eligible customers within an affected study area.  However, if Cricket does not have the facilities necessary to extend network coverage to all corners of a wire center, then residents in those areas will only get service if new facilities are installed.  Cricket states that such expansion will be costly and not economically feasible if the revenue generated by the additional customers served does not offset the cost of expansion.  In this event, to deny the requested variance and require Cricket to provide its Lifeline service to all areas of a given wire center would result in Cricket withdrawing its Lifeline offering.

89. The ALJ finds that the benefits of extending Lifeline service to those areas within Cricket’s existing network outweigh the necessity of serving all corners of a geographic study area defined pursuant to vastly different technology.  This represents a more effective overall implementation of Commission policy such that the requested variance should be granted. 

90. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.

IV. ORDER
A. The Commission Orders That:

1. Consistent with the discussion above and subject to the terms and conditions stated in the First Amended Application filed by Cricket Communications, Inc., the request to approve the Stipulation and Settlement Agreement filed on May 17, 2011, is granted.  

2. Subject to the terms and conditions stated in the First Amended Application and Settlement Agreement, Cricket Communications, Inc., is designated as an Eligible Telecommunications Carrier for the Limited Purpose of Receiving Lifeline Universal Support only.

3. The requested variance from Commission Rule 2187(b) is granted.

4. Docket No. 10A-120T is now closed and all scheduled proceedings are vacated.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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�  Licensed by the Federal Communications Commission (FCC).


�  These findings are supported by the attestation of Mr. William Ingram, Vice-President of Cricket.


� Cricket does not seek reimbursement from the Colorado High Cost Fund or Low-Income Telephone Assistance Program.  In the First Amended Application Cricket stated that it was also seeking USF support for its Link-Up service, but the Settlement Agreement confirms that this request is withdrawn (Paragraph No. I.6).


�  The wire centers listed in Attachment No. 3 will be referenced herein collectively as the “Rural Areas.”  The centers identified in Attachment No. 2 will be referenced as the “Non-rural Areas.”  All of these areas together will be referenced as the “Proposed Service Areas.”


�  Documenting instances when Cricket is unable to supply service to customers within the Proposed Service Areas within the time frames established in the Operating Procedures.


�  Rated to peak traffic load requirements.


�  The criteria for quality of service for direct dial calls, operator assisted calls, and intra-LATA calls are also set forth in the Operating Procedures.


�  By retention of its oversight and audit authority in the Settlement Agreement, Staff will be able to verify that the reimbursement pursued by Cricket is appropriate.


�  The federal regulations are 47 C.F.R. §§ 54.201 and 54.202.  The Colorado regulation is Rule 4 CCR 723�2-2187.  


�  Rule 4 CCR 723-2-2187(a) incorporates these criteria.  


� Citations in this Decision to the Universal Service Order are to FCC 97-157 (rel. May 8, 1997).  There are no parallel citations to 12 FCC Rcd. 887 (1997).  


�  Rule 4 CCR 723-2-2187(b) mirrors this statutory provision.  


� Citations in this Decision to the ETC Designation Framework Order are to FCC 05-46 (rel. March 17, 2005).  There are no parallel citations to 20 FCC Rcd. 6371 (2005).  


�  The requisite services are: voice grade access to the public switched telephone network, local usage, dual tone multi-frequency signaling or its functional equivalent, single-party service or its functional equivalent, access to emergency services, access to operator services, access to interexchange service, access to directory service, and toll limitation for qualifying low-income consumers


�  The ALJ notes that, despite requests that it do so, the Commission has declined to define a Basic Universal Service (BUS) offering and has declined to require carriers to offer a stand-alone BUS offering.  Decision No. C06-0917 at ¶ 15 & n. 1.  


�  A number of these benefits inure to the benefit of the general public and not just to customers of Cricket.  


�  This includes the ability to place and to receive calls when in transit or when not at home or at work.  This increases the reach of, and benefits all users of, the Public Switched Telephone Network.  


�  In some areas, rural incumbent LECs cannot provide service without the installation of new facilities; this requires the person requesting service to incur line extension charges.  Another possible benefit of designating Cricket as an ETC is that, as a wireless carrier, Cricket may be able to provide service, without the need for line extension charges, to persons who do not have service (e.g., persons who move into the area or who move into new buildings) and who request service.  


�  Section 54.207(b) of 47 C.F.R. defines a rural incumbent LEC’s service area as the rural incumbent LEC’s study area unless and until the state commission and the FCC establish a different service area definition for that rural incumbent LEC.  
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