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I. STATEMENT  

1. On August 26, 2005, the City of Thornton (Thornton or Applicant) filed an Application requesting authority to construct cantilever light signals, automatic gate arms, and a concrete pad crossing surface at the at-grade crossing of the Union Pacific Railroad Company at 144th Avenue.  

2. The Commission gave notice of the Application to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The notice was mailed August 30, 2005.  

3. On September 26, 2005, Union Pacific Railroad Company (UPRR) filed an Entry of Appearance and Notice of Intervention.  UPRR neither opposed nor contested the Application.  

4. On October 5, 2005, by Decision No. C05-1220, the Commission deemed the Application is complete within the meaning of § 40-6-109.5, C.R.S.  

5. In Decision No. C05-1220, the Commission also granted the Application and ordered the following:  


The City of Thornton is authorized and ordered to proceed with construction of cantilever light signals, automatic gate arms, and concrete pad crossing surfaces at the Union Pacific Railroad Company mainline track crossing at 144th Avenue.  


Maintenance of the approaches to the crossing shall be the responsibility of the City of Thornton.  


Maintenance of the crossing from outside end of tie to outside end of tie shall be the responsibility of Union Pacific Railroad Company.  


The City of Thornton is required to late-file a copy of the final construction cost estimate as well as a copy of the executed construction and maintenance agreement by March 4, 2006.  


The City of Thornton is required to inform the Commission in writing that the crossing construction is complete and operational within 10 days after completion.  

Id. at Ordering Paragraphs No. 3 through and including No. 7.  

6. On June 29, 2007, Applicant filed the Public Road At-Grade Crossing Agreement (Agreement) that Thornton and UPRR executed on December 6, 2006.  This document appears to be the executed construction and maintenance agreement that Decision No. C05-1220 required Applicant to file.  

7. No document was filed in this docket from June 29, 2007 through May 17, 2011.  

8. On May 17, 2011, Thornton filed a Motion to Withdraw Application Without Prejudice (Motion).  In that filing, Thornton states that the Commission-authorized crossing improvements are not necessary at present because the residential development that formed the basis of the need for the improvements will not occur “for at least several years” (Motion at ¶ 6).  Thornton further states that, by agreement with Thornton, the developer of the now-indefinitely-postponed residential development was to be responsible for the cost of the crossing improvements.  

9. On June 3, 2011, UPRR filed an objection to the Motion (UPRR Objection).  In that filing UPRR asserts that, in reliance on the Agreement, UPRR expended approximately $ 44,000 for services, materials, and construction related to the improvements at the crossing at issue in this proceeding.  As a result, UPRR “objects to the Withdrawal of the Application by City of Thornton until the City accepts responsibility and pays the amount it owes in full.”  UPRR Objection at 2.  

10. At the time the Application was filed, UPRR was the railroad that owned the track at the subject crossing.  Since the date on which Decision No. C05-1220 was issued, the Regional Transportation District (RTD) purchased the track of the subject crossing.  By Decision No. C11-0638, the Commission permitted RTD to intervene in this proceeding and allowed additional time for response to the Motion.  

11. In Decision No. C11-0638 at ¶ 7, the Commission stated:  
[T]he crossing surface panels for the widened roadway and for the proposed sidewalks have already been installed at the 144th Avenue crossing.  It would appear the crossing surface panels that were installed will likely need to be removed to bring the crossing into compliance with Commission Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-7-7211(b), which requires that the crossing surface width shall be of the same width as the pavement or other surfacing material.  The Commission anticipates that ... this issue will need to be resolved in this Docket.  The parties and RTD should be prepared to address this matter in the future as the Commission believes that resolution of this issue might need to be a condition of the relief sought by Thornton.  

(Emphasis supplied.)  

12. On June 17, 2011, RTD filed, in one document, its Entry of Appearance and Notice of Intervention as of Right, Opposition to Motion to Withdraw Application Without Prejudice, and Notice of Intent to File Petition for Temporary Variance from the Requirements of Rule 7211(b) (RTD Filing).  In that filing, RTD confirms that it “is currently [the] owner of the tracks and real property comprising the railroad elements of the crossing” at issue in this proceeding.  RTD Filing at ¶ 1.  RTD states that it opposes the Motion because “Applicant has not proposed how to resolve the currently partially complete status of the proposed expanded crossing.”  Id. at ¶ 2.  To resolve the issue, RTD states that it “intends to file a petition requesting a temporary variance from [the Rule 4 CCR 723-7-7211(b) requirement] that the crossing surface shall be the same width as the surfacing material in the approaches to the adjacent highway.”  Id. at ¶ 4.
  Finally, should “the Commission require removal of the non-conforming portions of the crossing, RTD requests that Applicant ... be required to remove those elements at its sole cost and expense.”  Id. at 3.  

13. By Decision No. C11-0717, the Commission granted RTD’s intervention and referred this matter to an Administrative Law Judge (ALJ) for disposition.  
14. UPRR and RTD, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

15. It is necessary to determine how to proceed in this case, to consider the issue referred by the Commission, and to address a number of issues.  To accomplish this, the ALJ will schedule a prehearing conference for July 20, 2011.  

16. The Parties must be prepared to discuss the following at the prehearing conference:  (a) the standing of UPRR to continue as a party in this proceeding given that it is no longer the owner of the crossing at issue; (b) assuming that UPRR remains as a party, whether the Commission has jurisdiction to impose the condition sought by UPRR;
 (c) the relationship, if any, between the Motion and § 40-6-112(1), C.R.S.;
 and (d) assuming that RTD does not file its petition for variance in this proceeding, the relationship (if any) of the petition proceeding to the instant proceeding
 and the impact (if any) of a decision on the petition on the issues in this proceeding.  In addition, the Parties must be prepared to discuss how to proceed in this case
 and to address the issue identified by the Commission in Decision No. C11‑0638 and quoted above.  Finally, the Parties may raise any issue.  

17. The Parties are advised that, and are on notice that, at the prehearing conference the ALJ may have additional areas or issues to explore.  
18. The Parties are advised that, and are on notice that, failure to appear at the prehearing conference will be deemed:  (a) to be acquiescence to the rulings made during, and decisions reached at, the prehearing conference; and (b) to be a waiver of any objection to the rulings made during, and the decisions reached at, the prehearing conference.  
19. The Motion does not comply with the form requirements found in Rule 4 Code of Colorado Regulations (CCR) 723-1-1202(a).  In addition, the RTD Filing does not comply with that Rule.  The Parties are advised that, and are on notice that, the ALJ expects filings to comply with the Rules of Practice and Procedure, 4 CCR 723 Part 1, and expects counsel to be familiar with those Rules.
  

II. ORDER  

A. It Is Ordered That:  

1. A prehearing conference in this matter is scheduled as follows:  

DATE:
July 20 2011  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado 80202  

2. At the prehearing conference, the Parties shall be prepared to discuss the issues set out above.  
3. The Parties shall be held to the advisements contained in this Order.  

4. This Order is effective immediately.  
	(S E A L)
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�  It is not clear whether RTD intends to file its petition in the instant proceeding.  


� This issue has subsumed within it at least the following issues:  in order to impose the condition sought by UPRR, must the Commission itself resolve the dispute?  If it must do so, what authority does the Commission have to resolve what appears to be a payment dispute grounded in contract?  


� For example, must the Commission rescind Decision No. C05-1220 as a condition precedent to considering the Motion?  as a condition precedent to granting the Motion?  


�  For example, must consideration of the Motion be placed in abeyance pending a Commission decision on the petition?  as a matter of administrative efficiency, should consideration of the Motion be placed in abeyance pending a Commission decision on the petition?  


� For example, is an evidentiary hearing necessary?  are there issues that ought to be briefed, and (if so) should a briefing schedule?  


� The Rules of Practice and Procedure are available on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc�.  
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