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I. STATEMENT

1. This docket concerns the complaint Mr. Rick Graham’s filed against Lone Star Towing (Respondent or Lone Star) on February 10, 2011.
2. This matter was referred to an administrative law judge (ALJ) for disposition by minute entry during the Commission’s weekly meeting held February 23, 2011.

3. On February 28, 2011, the Commission issued its Order to Satisfy or Answer to Respondent and Notice of Hearing.

4. Complainant and Respondent are the only parties to this proceeding.  
5. At the assigned place and time, the undersigned ALJ called the matter for hearing.  All parties appeared and participated in the hearing.  Mr. Graham appeared pro se and testified on his own behalf.  Respondent appeared through Mr. Tony Porras, President of Lone Star Towing.  Mr. Porras and Mr. Brook Woods testified on behalf of Respondent. Exhibit 1 was identified, offered, and admitted into evidence.
6. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

A. FINDINGS AND CONCLUSIONS
7. At approximately 5:50 p.m. on December 30, 2010, Mr. Graham parked his four-wheel-drive Toyota FJ cruiser in the Wendy's parking lot located at 857 E. Colfax in Denver, Colorado and walked to Independent Records.  A few minutes later, he was walking back to his car along Colfax.  Diagram 1 to the Complaint (Hearing Exhibit 1) identifies the location where he parked and walked. 

8. Prior to crossing Emerson Street, Mr. Graham saw Lone Star's truck in the exit of the Wendy's parking lot with his vehicle in tow on dollies (dollies take five to seven minutes to load).

9. Mr. Graham contends that Lone Star’s driver must have seen him running, waving his arms, and that perhaps he was within five or 12 feet from the vehicle as it exited the Wendy's parking lot.  Mr. Graham maintains that he then pursued the vehicle along Colfax trying to get the driver's attention.  First he hit his own vehicle with his hand and then the tow truck. 
10. The driver turned on to Clarkson and Mr. Graham continued in chase along Clarkson. The tow truck then pulled away and took the vehicle to a storage lot.  When Mr. Graham called the company, he felt that company representatives were disrespectful.  He believes the entire towing cost should be refunded.

11. Mr. Woods has been driving a tow truck for approximately 11 years. He describes that it is not uncommon for people to attempt to distract him in the course of performing a tow without regard to whether the person actually owns the vehicle in question. He contends that someone waving their arms along Colfax would not necessarily even be unusual. In any event, he maintains that Mr. Graham didn't get his attention on the night in question until after he turned the truck on to Clarkson, far away from the Wendy's parking lot.

12. Mr. Woods described the company policy not to pull over after a tow has begun. While he takes care not to injure the person, he continues the tow to protect his own and the public’s safety. He contends it is not safe to stop in traffic flow and he has been warned not to do so by police officers. In his line of work, he also often experiences people that are upset or threatening violence over the tow of their vehicle. In his experience, it is safest to continue the tow.
 

13. Mr. Porras maintains that the company extensively trains drivers regarding the Commission's towing rules and compliance therewith. The company routinely drops vehicles prior to departure from the towing lot, when appropriate.  He reports that the company has dropped 86 vehicles during the calendar year up to the data hearing, including 14 during April. He infers that had Mr. Graham arrived prior to the vehicle departing the Wendy's parking lot he would have been given the opportunity to pay to drop the in compliance with commission rules.

14. Mr. Porras also disputes any contention that the company personnel were unprofessional, but he was not privy to any such conversation.

15. The complainant has the burden of proof in the proceeding. It is found that complainant failed to demonstrate that he was at his vehicle prior to it being towed from the Wendy's property. Thus, the opportunity to pay a drop the expired. Complainant failed to show that Lone Star violated Commission rules or Colorado law in performing the tow of his vehicle.

16. It is undisputed that it was dark and snowing heavily at all times relevant to this proceeding.  Mr. Graham testified that he first was hitting his own car as he had to catch up to the tow vehicle to begin hitting it.  Additionally, he testified that he approached the tow vehicle on the passenger side chasing the tow truck.  It is found to be unlikely that he was at that tow vehicle prior to it entering traffic flow on Colfax.  If he had reached the tow truck prior to entering Colfax, Mr. Graham would have been either in front of the tow truck or at the driver’s side of the truck.  Once his car intersected with the sidewalk, the tow truck would have entered Colfax.  

17. On the one hand, the Commission clearly would not encourage a tow driver to disregard the vehicle owner in close proximity to the tow vehicle. On the other hand, the Commission would not encourage a vehicle owner to jeopardize public safety.  If the tow truck driver is driving out of the tow lot, someone running after the tow vehicle jeopardizes their own safety as well as potentially the public traveling on the roadway. It is proper for the tow company once entering the roadway, to proceed with the tow. Thankfully, in this instance, Mr. Graham was not hurt; however, it is clearly dangerous for him to run in the street, particularly while it was dark and snowing heavily.

18. The tow company is not required to wait for vehicle owners before towing the vehicle.  In this case, perhaps on the slimmest of margins, the vehicle was more likely than not in tow from the Wendy’s parking lot prior to Mr. Graham’s arrival.

19. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following Order.

II. ORDER

A. The Commission Orders That:

1. The Complaint by Rick Graham against Lone Star Towing is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� He acknowledges that it would also have been safe for him to drive back to the Wendy's parking lot from which the tow originated.
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