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I. STATEMENT  
1. On March 14, 2011, Black Hills/Colorado Electric Utility Company, LP (Applicant), filed an Application for a Certificate of Public Convenience and Necessity to construct and to own a power plant at the Pueblo Airport Generation Station as more fully described in the Application.
  The Applicant also seeks Commission authorization to retire the Pueblo 5 and 6 steam turbine units on the in-service date of the new facility.  That filing commenced this proceeding.  
2. On March 15, 2011, the Commission provided public notice of the filing of the Application.  In response to that notice, the following entities intervened of right or were granted permission to intervene:  Board of Water Works of Pueblo, Colorado and Fountain Valley Authority (collectively, Governmental Intervenors); Chesapeake Energy Corporation, EnCana Oil & Gas (USA), and Noble Energy, Inc. (collectively, Gas Intervenors); Colorado Independent Energy Association (CIEA); Colorado Office of Consumer Counsel (OCC); Cripple Creek & Victor Gold Mining Company (CC&V); Holcim (U.S.) Inc. (Holcim); and Trial Staff of the Commission (Staff).  

3. On April 27, 2011, by Minute Order the Commission referred this matter to an Administrative Law Judge (ALJ).  
4. For the reasons stated in Decision No. R11-0532-I, the ALJ ordered a renotice of the Application and ordered a second intervention period, which has expired.  Review of the Commission files in this docket reveals that, during the second intervention period, no person intervened of right or filed a petition for leave to intervene by permission.  In addition, review of the Commission files in this docket reveals that, as of the date of this Order, no person has filed a motion for leave to intervene out-of-time.  
5. CC&V, CIEA, Gas Intervenors, Governmental Intervenors, Holcim, OCC, and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

6. The procedural history of this proceeding is set out in previous Order.  

7. Pursuant to Decision No. R11-0532-I, the ALJ held a prehearing conference on June 20, 2011.  The Parties were present; were represented; and participated.  During the course of the prehearing conference, the ALJ made rulings on a number of matters.  This Order memorializes those rulings.  

A. Procedural Schedule and Evidentiary Hearing.  

8. For the reasons discussed in Decision No. R11-0532-I at ¶¶ 18-26, the ALJ ordered the Parties to file legal briefs addressing the scope of this proceeding.  Four parties filed opening briefs, six parties filed response briefs, and two parties filed reply briefs.
  

9. On June 17, 2011, by electronic mail, the ALJ informed the Parties of her ruling with respect to the scope of this proceeding.
  Among other things, the ALJ determined that Applicant will be required to provide the information specified in Rule 4 Code of Colorado Regulations (CCR) 723-3-3611(b), (c), (e), and (h).  

10. In light of the ALJ’s ruling, the procedural schedule and evidentiary hearing dates established in Decision No. R11-0532-I are no longer viable.  This Order will modify the procedural schedule established in, and will vacate and reschedule the evidentiary hearing scheduled in, Decision No. R11-0532-I.  

11. The ALJ advised the Parties that her interim order addressing the scope of this proceeding will include, pursuant to Rule 4 CCR 723-1-1502(b), a certification of that order as immediately appealable to the Commission.  At the prehearing conference, the Gas Intervenors stated that they may take an interlocutory appeal of the interim order to the Commission.  The ALJ advised the Parties that, unless changed by subsequent order, the modified procedural schedule established in this Order will control this proceeding.  

12. At the prehearing conference, Applicant agreed to waive the hearing requirement in § 40-6-109.5(4), C.R.S., with respect to a further enlargement, to and including December 30, 2011, of the time within which the Commission should issue a decision on the Application.  As a result, the procedural schedule adopted by this Order rests on December 30, 2011 as the date by which a Commission decision on the Application should issue.  

Following discussion at the prehearing conference, the Parties agreed to, and the ALJ will adopt, the following procedural schedule:  (a) on or before July 8, 2011, Applicant will file its supplemental direct testimony and exhibits;
 (b) on or before August 24, 2011, each intervenor will file its answer testimony and exhibits; (c) on or before September 12, 2011, Applicant will file its rebuttal testimony and exhibits; (d) on or before September 12, 2011, each intervenor will file cross-answer testimony and exhibits;
 (e) on or before September 16, 2011, each party will file its prehearing motions;
 (f) on or before September 21, 2011, each party will file its corrected testimony and exhibits; (g) on or before September 21, 2011, the Parties will 

13. file any stipulation or settlement reached; (h) the evidentiary hearing will be held on September 28 through 30, 2011; and (i) on or before October 7, 2011, each party will file its post-hearing statement of position, to which no response will be permitted.  
14. On the day on which a party files its testimony and exhibits, that party will provide to the other parties copies of the filing party’s workpapers.  Except for workpapers that contain information claimed to be confidential or highly confidential, the workpapers will be in executable format.  Workpapers that contain information that is claimed to be confidential will be provided in executable format to Staff and to OCC and will be provided in paper copy to other persons that have signed and filed non-disclosure agreements in this proceeding.  

15. Except as an exhibit to testimony or as an exhibit to a motion or as an exhibit offered at hearing, a party will not file workpapers with the Commission.  Except as an exhibit to testimony or as an exhibit to a motion or as an exhibit offered at hearing, a party will not serve workpapers on Commission advisory staff and advisory counsel identified in a Rule 4 CCR 
723-1-1007(a) filing by Staff.  

16. September 16, 2011, the date by which Parties will file their prehearing motions, is less than 14 days before the first day of the evidentiary hearing.  A party that wishes to do so may file, but is not required to file, a written response to a prehearing motion.  The ALJ will hear oral response to, and oral argument on, prehearing motions as a preliminary matter on the first day of the hearing.  

B. Hearing to Take Public Comment.  

17. By separate Order, the ALJ will schedule a hearing to take public comment.  The hearing will be held in Pueblo, Colorado on September 14, 2011.  Decision No. R11-0532-I at ¶ 32 discusses the Parties’ opportunity to respond orally to the public comments received, both oral comments (made in Pueblo) and written comments (found in the Commission’s file in this docket).  

C. Discovery.  

18. Except as modified by this Order and Decision No. R11-0532-I, the procedures and timeframes contained in Rule 4 CCR 723-1-1405 will govern discovery in this matter.  

19. With respect to supplemental direct testimony and exhibits:  response time to discovery is five calendar days from the date of service, irrespective of the number of discovery requests.  The last day to serve discovery addressed to supplemental direct testimony and exhibits is the day on which answer testimony and exhibits are to be filed.  

20. With respect to all discovery, discovery responses that contain information that is claimed to be confidential will be treated in accordance with Rule 4 CCR 723-1-1100; will be provided in executable format to Staff and to OCC; and will be provided in paper copy to other persons who have signed and filed non-disclosure agreements in this proceeding.  

D. Highly Confidential Information.  

21. At the prehearing conference, Staff stated that it served discovery requests on Applicant and that the Applicant’s discovery responses were redacted to remove information that Applicant claimed to be highly confidential.  Staff asked the ALJ to order Applicant to provide the redacted information to Staff.  Applicant replied that it intends to file a motion for extraordinary protection of highly confidential information and that it withheld providing the requested information to Staff pending issuance of an Order granting extraordinary protection.  

22. Rule 4 CCR 723-1-1100(a)(III) provides that “a party believes that information requires extraordinary protection beyond that provided for in [Rule 4 CCR 723-1-1100], then the party shall submit a motion seeking such extraordinary protection.”  That Rule also states that, “[u]nless otherwise ordered by the Commission, its Staff shall have access to all information filed under [Rule 4 CCR 723-1-1100(a)(III)] by virtue of the annual nondisclosure agreement executed under.”  

23. The ALJ will order Applicant to file, on or before June 28, 2011, a motion for extraordinary protection that complies with Rule 4 CCR 723-1-1100(a)(III).  The ALJ will shorten to seven calendar days the response time to a motion for extraordinary protection.  

24. Applicant stated that it intends to file a motion for extraordinary protection that, if granted by the Commission, will permit both Staff and OCC to have access to highly confidential information.  In response to Staff’s discovery-related request for disclosure of the redacted information claimed to be highly confidential, Applicant agreed to provide immediately the information that Applicant claims to be highly confidential, subject to the terms of any subsequently-issued order granting extraordinary protection, and to provide the information in executable format.  Staff stated that this arrangement addressed its concerns.  

II. ORDER  
A. It Is Ordered That:  
1. The time within which the Commission should issue a decision on the application filed in this docket is extended to and including December 30, 2011.  

2. On or before June 28, 2011, Black Hills/Colorado Electric Utility Company, LP (Applicant), shall file a motion for extraordinary protection that complies with Rule 4 Code of Colorado Regulations 723-1-1100(a)(III).  

3. Response time to Applicant’s motion for extraordinary protection is shortened to seven calendar days from the date of service of the motion for extraordinary protection.  

4. The evidentiary hearing scheduled for August 10 through 12, 2011 is vacated.  

5. The evidentiary hearing in this matter shall be held on the following dates, at the following times, and in the following location:  

DATES:
September 28 through 30, 2011  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

6. The procedural schedule established in Decision No. R11-0532-I is modified as set out in this Order.  
7. The following procedural schedule is adopted:  (a) on or before July 8, 2011, Applicant shall file its supplemental direct testimony and exhibits; (b) on or before August 24, 2011, each intervenor shall file its answer testimony and exhibits; (c) on or before September 12, 2011, Applicant shall file its rebuttal testimony and exhibits; (d) on or before September 12, 2011, each intervenor shall file cross-answer testimony and exhibits; (e) on or before September 16, 2011, each party shall file its prehearing motions; (f) on or before September 21, 2011, each party shall file its corrected testimony and exhibits; (g) on or before September 21, 2011, the Parties shall file any stipulation or settlement reached; and (h) on or before October 7, 2011, each party shall file its post-hearing statement of position.  

8. Except as modified by this Order and Decision No. R11-0532-I, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  The Parties shall follow, and are bound by, the discovery response times, cut-off dates, and procedures in Decision No. R11-0532-I as modified by this Order.  
9. Consistent with the discussion above, the Motion to Strike Briefs of the Office of Consumer Counsel and the Board of Water Works of Pueblo, Colorado and Fountain Valley Authority and for Waiver of Response Time is granted in part.  Parties that wish to do so may file, on or before June 14, 2011, responses to the identified briefs.  
10. The Motion for Waiver of Response Time to the Motion to Strike Briefs of the Office of Consumer Counsel and the Board of Water Works of Pueblo, Colorado and Fountain Valley Authority is granted.  

11. Response time to the Motion to Strike Briefs of the Office of Consumer Counsel and the Board of Water Works of Pueblo, Colorado and Fountain Valley Authority is waived.  

12. The Parties are held to the advisements in this Order and in previous Orders.  

13. This Order is effective immediately.  
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MANA L. JENNINGS-FADER
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�  On March 16, 2011, Applicant filed a correction to the March 14, 2011 filing.  Unless the context indicates otherwise, reference in this Order to the Application is to the March 14, 2011 filing as corrected by the March 16, 2011 filing.  


�  On June 10, 2011, the Gas Intervenors filed a Motion to Strike Briefs of the Office of Consumer Counsel and the Board of Water Works of Pueblo, Colorado and Fountain Valley Authority and for Waiver of Response Time (Motion).  Following review of that filing and the filed briefs, the ALJ granted the motion for waiver of response time.  The ALJ then denied the Motion insofar as it sought to strike the OCC’s response brief and the Governmental Intervenors’ response brief.  The ALJ found that the Motion stated good cause insofar as it argued that there are arguments and recommendations presented in the OCC’s brief and presented in the Governmental Intervenors’ brief that are new and, strictly speaking, do not respond to arguments made in the opening briefs.  In addition, the ALJ found that other parties should be given the opportunity to respond to the new arguments and recommendations and that responses to those new arguments and recommendations would inform the record and would assist in deciding the issue presented.  Accordingly, the ALJ granted the Motion insofar as it sought an order allowing Parties to respond to the new arguments and recommendations contained in the OCC’s brief and in the Governmental Intervenors’ brief.  The ALJ ordered that any party that wished to do so could file, on or before June 14, 2011, a brief that responded to the new arguments and recommendations contained in the referenced briefs.  The ALJ was clear that this was not an opportunity to restate or to embellish arguments made in previous filings.  The ALJ advised the Parties that she would not consider the additional filings to the extent that they go beyond responding to the new arguments and recommendations contained in the OCC’s brief and those contained in the Governmental Intervenors’ brief.  The ALJ informed the Parties of her rulings by electronic mail sent on June 10, 2011.  This Order memorializes those rulings.  


�  The electronic mail contained only the bare-bones findings and conclusions concerning the scope of this proceeding.  By subsequent Order, the ALJ will rule on the scope of this proceeding and will address the Parties’ arguments.  


�  The supplemental testimony and exhibits will include at least the information specified in Rule 4 CCR 723-3-3611(b), (c), (e), and (h).  


�  Cross-answer testimony may respond only to the answer testimony of another intervenor.  


�  This filing date does not apply to motions pertaining to discovery.  Motions pertaining to discovery may be filed at any time.  Motions pertaining to discovery are discussed in Decision No. R11-0532-I at ¶ 49.  
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