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I. STATEMENT

1. Pursuant to Decision No. R11-0672-I, issued on June 17, 2011, the undersigned Administrative Law Judge (ALJ) determined that a pending Motion to Extend Deadlines (Motion to Extend) filed and served by Applicant City of Fountain (City) did not establish good cause for the relief requested.  Rather than deny the motion, the ALJ scheduled a hearing on June 23, 2011, to permit the parties to address the matter and attempt to demonstrate good cause for the requested extensions of deadlines in the current procedural schedule.

2. On June 21, 2011, Intervenor BNSF Railway Company (BNSF) filed and served a Motion to Vacate and Reset the hearing on the Motion to Extend (BNSF Motion).  The BNSF Motion is grounded on the unavailability of BNSF’s counsel due to previous commitments on other matters in Durango on July 23, 2011.  Counsel also states he is unable to appear by telephone for the hearing and that no other attorney from his firm is available to attend in his place.  BNSF requests that the hearing be moved to the following week.

3. Given the fact that the BNSF Motion was filed less than 48 hours in advance of the hearing, the ALJ finds good cause to waive the response time provided by Commission Rule 1400.  4 Code of Colorado Regulations (CCR) 723-1-1400.  In the absence of such waiver, the issue posed by the BNSF Motion would not be timely resolved.

II. Discussion and Conclusion

4. Without belaboring points stated and restated in recent orders in this Docket, the ALJ has emphasized his desire to move the Docket toward at-issue status and that any delay in accomplishing that task would have to be supported by good cause.  That position is consistent with 4 CCR 723-1-1500 and counsel does not assert a contrary position in the BNSF Motion.

5. Nor does counsel assert that the ALJ incorrectly found that the Motion to Extend was not supported by good cause.  Rather, counsel states that in his experience in many matters before the Commission that “unopposed motions are routinely granted.”

6. Notwithstanding the fact that the City has waived the statutory timeline for decision in this Docket, the ALJ is responsible for advancing this application to resolution in an orderly manner that is consistent with the Commission’s Rules of Practice and Procedure and the requirements of due process.  

7. The ALJ is also mindful of the fact that the proposed modifications to the subject crossings are being undertaken for the safety of the public.  This further militates against undue delay.  These considerations are not trumped by the lack of opposition to a motion that would add 60 days to the procedural schedule without any discernible basis therefor.

8. Turning to the unavailability of counsel for BNSF on June 23, 2011, the ALJ notes that the pending Motion to Extend was filed by the City.  BNSF’s position on the Motion to Extend is clear by virtue of its non-opposition thereto.

9. If granted, the Motion to Extend would afford the City extra time to complete the process of soils testing and analysis at the subject site.  Although the Motion to Extend also proposes to add time to the deadline for BNSF to complete its approval of access to BNSF property for such testing, counsel points out in the BNSF Motion that all prerequisites to approval were in place on June 20, 2011.  Thus there is no indication that BNSF will be prejudiced regardless of whether the Motion to Extend is granted or not.

10. Additionally, neither the ALJ nor Advisory Staff of the Commission has any date available for hearing during the week of June 27, 2011.  Lastly, the City (as proponent of the Motion to Extend) has not indicated any need to delay the hearing.

11. For the foregoing reasons, the BNSF Motion to Vacate and Reset Hearing on the Motion to Extend will be denied.  However, at its option, BNSF may file a written statement of position on the merits of the Motion to Extend and that will be made part of the record as if presented at the hearing.  Such filing will be accepted until 5:00 p.m. on June 23, 2011.

III. ORDER

A. It Is Ordered That:  

1. Response time on the Motion of Intervenor BNSF Railway Company (BNSF) to Vacate and Reset Hearing (BNSF Motion) is waived.

2. For the reasons set forth above, the BNSF Motion is denied.

3. BNSF shall be permitted, at its option, to file a written statement of position on the pending Motion of Applicant City of Fountain to Extend Deadlines.  BNSF shall file any such statement of position by or before 5:00 p.m. on June 23, 2011, in which case the statement of position shall be made part of the record of the hearing scheduled for 2:00 p.m. on the same date.

4. This Order shall be effective immediately.
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KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










�  The Motion to Extend is not opposed by any other party.
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