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I. STATEMENT

1. On March 24, 2011, 
Black Hills/Colorado Electric Utility Company LP (Black Hills) filed the above-captioned application. 

2. By Decision No. C11-0382, mailed April 8, 2011, the matter was referred to an administrative law judge (ALJ) for disposition.

3. By Decision No. R11-0674-I, mailed June 20, 2011, a prehearing conference was scheduled in anticipation of hearing.  At the scheduled time and place the conference was conducted.  Rulings were announced as to several pending motions that are memorialized by this Interim Order.

4. On June 16, 2011, the EUI Notice of Submission of Cross-Answer Testimony or in the Alternative, Motion for Leave to File Testimony in Response to Interim Order R11-0652-I and Applicable Waivers and Request for Shortened Response Time was filed by EUI Development, LLC (EUI).  Mr. Halloran was subpoenaed by Bar Nothing Ranch, LLC (Bar Nothing) as an adverse witness.  In anticipation thereof, EUI seeks to submit the Testimony of Brian Halloran as rebuttal or cross-answer testimony to the sworn statements and answer testimony provided by Bar Nothing.

5. EUI elected not to timely file testimony in this proceeding.  Based upon subsequent actions of Bar Nothing, testimony is offered in support of the Application.  Primarily, the testimony is more likely in the nature of direct testimony (or perhaps rebuttal testimony in anticipation of answer testimony).  No basis is shown why the testimony could not have been timely presented.  Rather, it was apparently chosen not to be filed.  Bar Nothing’s timely disclosure regarding the intent to call Mr. Halloran as an adverse witness does not provide good cause to support the late filing of Mr. Halloran’s testimony.  Further, as no answer testimony was filed by Bar Nothing, the submission at this time is not cross-answer or rebuttal to that anticipated testimony.  In light of the close proximity to the commencement of hearing and the failure to show good cause for the late submission of testimony, the Motion for Leave to File Testimony in Response to Interim Order R11-0652-I and Applicable Waivers is denied.

6. On June 17, 2011, Bar Nothing Ranch, LLC's Request for a Forthwith Hearing or in the Alternative Reschedule the Evidentiary Hearing was filed.  Because the prehearing convened was technically scheduled sua sponte, the motion will be denied as moot.

7. Counsel for Bar Nothing confirmed that he no longer sought the attendance of Mr. Halloran pursuant to a notice of deposition issued or subpoena issued by the undersigned administrative law judge.  Based thereupon, the subpoena issued to Mr. Halloran will be quashed, sua sponte.

8. EUI Development, LLC's Motion for Protective Order re Deposition of Brian P. Halloran, filed June 17, 2011, will be denied as moot.

9. On June 20, 2011, the Motion of Bar Nothing Ranch, LLC to Withdraw was filed.  No party objected to waiver of response time to the motion.  Good cause shown for the unopposed request, response time was waived and the request granted.   
II. ORDER

A. It Is Ordered That:  

1. The EUI Notice of Submission of Cross-Answer Testimony or in the Alternative, Motion for Leave to File Testimony in Response to Interim Order R11-0652-I and Applicable Waivers filed by EUI Development, LLC (EUI) on June 16, 2011 is denied.

2. Bar Nothing Ranch, LLC's (Bar Nothing) Request for a Forthwith Hearing or in the Alternative Reschedule the Evidentiary Hearing filed June 17, 2011 is denied as moot.

3. The subpoena issued to Brian Halloran on June 3, 2011, is quashed.  Counsel for Bar Nothing and EUI shall ensure that Mr. Halloran is informed that he need not appear pursuant to subpoena.

4. EUI Development, LLC's Motion for Protective Order re Deposition of Brian P. Halloran, filed June 17, 2011, is denied as moot
5. Response time to the Motion of Bar Nothing Ranch, LLC to Withdraw filed June 20, 2011, is waived and the request granted.

6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge
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