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I. STATEMENT

1. Pursuant to Decision No. R11-0628-I, issued on June 7, 2011, the undersigned Administrative Law Judge (ALJ) extended procedural deadlines that were originally established at a pre-hearing conference and later extended in response to an unopposed motion filed by Applicant City of Fountain (City) on April 22, 2011.  

2. The original schedule, developed with the advice and consent of the parties and their counsel called for completion of a soils analysis by June 27, 2011, and the filing of a cost estimate by Intervenor Union Pacific Railroad Company (UPRR) before the end of August, 2011.

3. As most recently modified, the procedural schedule imposed a deadline of June 14, 2011, for UPRR and Intervenor BNSF Railway Company (BNSF) to complete the process of granting the City access to their respective properties for the purpose of performing borings to inform the subject soils analysis.  The deadline for the City to file the results of the analysis, based on the City’s representation in the April 22, 2011 motion remained July 18, 2011.

4. On June 16, 2011, the City filed a Motion to Extend Deadlines (Motion) that would give BNSF until July 1, 2011, to approve access for soils testing, extend the filing date for results of the testing to September 9, 2011, and give UPRR until November 7, 2011, to complete its cost estimate.  Counsel for the City represents that counsel for UPRR and BNSF do not object to the Motion.
II. Discussion and Conclusion

5. In each of the decisions cited herein above, the ALJ has emphasized the need to move this Docket forward and has made clear to the parties that deviation from the schedule agreed upon at the prehearing conference would need to be supported by good cause.  This is consistent with Rule 1500 of the Commission’s Rules of Practice and Procedure.  4 Code of Colorado Regulations 723-1-1500.

6. Despite the fact that the instant Motion is unopposed, it fails to demonstrate good cause for the requested delays.

7. In the Motion, counsel for the City represents that BNSF “is poised to issue a permit to the City to allow the City to enter onto the berm located on the project site” to perform the necessary borings.  Nonetheless, the Motion would extend the time for BNSF to issue the permit by an additional 17 days without providing any reason for such delay.

8. Additionally, the schedule proposed in the Motion provides the City ten weeks to complete the soils analysis and file the results.  No explanation is given why the original estimate of six weeks
 is no longer valid.

9. This application was initiated, in part because of safety concerns regarding the existing crossing at Mesa Road.  That filing was now more than a year ago.  The ALJ has repeatedly emphasized the need to resolve preliminary issues so that the application can be deemed complete and a hearing scheduled on the matters framed thereby.  Tacking on an additional two weeks here and a month there for no apparent reason will not be allowed.

10. Rather than deny the Motion outright, the ALJ will permit the parties to appear and attempt to demonstrate good cause for the requested extensions.  Since the Motion is unopposed, the ALJ will waive response time.  Moreover, given the need to expedite this matter and the fact that the Motion was filed two days after the expiration of a deadline it seeks to modify, the ALJ finds that public interest and necessity warrant shortening the amount of notice of the hearing as permitted by § 40-6-108(4), C.R.S.

11. The hearing on the pending Motion will be convened on June 23, 2011, in the Commission offices.

III. ORDER

A. It Is Ordered That:  

1. Response time on the Motion of Applicant City of Fountain to Extend Deadlines (Motion) is waived.

2. A hearing on the Motion will be convened as follows:

DATE:
June 23, 2011

TIME:
2:00 p.m.

PLACE:
Commission Hearing Room

1560 Broadway, Second Floor

Denver, CO

3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










�  Decision No. R11-0398-I, issued on April 13, 2011.


�  Decision No. R11-0449-I, issued on April 27, 2011.


�  If for any reason the Intervenor parties should deny access to the property to perform the testing, the schedule proposed in the Motion would allow those parties over six weeks to demonstrate good cause for their actions.  The original schedule provided the parties two days to make such a showing. 


�  Offered by the City at the prehearing conference.
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