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I. STATEMENT
1. Colorado Cab Company, LLC, doing business as Denver Yellow Cab, Boulder Yellow Cab, Boulder SuperShuttle, Boulder Airporter, Boulder Airport Shuttle, and/or Boulder Express Shuttle (Colorado Cab or Applicant), filed an Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire as Taxi Service (Application) on June 30, 2009.  That filing commenced this docket.  

2. The Commission issued notice of the Application on July 6, 2009, as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage in taxi service 

between all points in the County of El Paso, State of Colorado, and from said points, on the one hand, to all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver and Jefferson, State of Colorado, on the other hand.

3. The sole intervenor in this matter is RDSM Transportation, Ltd, doing business as Yellow Cab Company of Colorado Springs (RDSM).
  

II. PROCEDURAL HISTORY
4. This matter was initially assigned to Administrative Law Judge (ALJ) Mana L. Jennings-Fader; however, the matter was subsequently transferred to the undersigned ALJ.

5. RDSM filed a motion to consolidate this proceeding with a separate application by Spring Cab, LLC (Spring Cab) in Docket No. 09A-452CP on October 30, 2009.  ALJ Jennings-Fader denied the motion to consolidate pursuant to Interim Order No. R09-1336-I, issued November 30, 2009.

6. During a pre-hearing conference held on September 1, 2009, counsel for Applicant voluntarily waived the 210-day time limit in which to issue a decision in this matter pursuant to § 40-6-109.5, C.R.S.

7. An evidentiary hearing on the Application commenced on January 4, 2010 and concluded on January 8, 2010.  Appearances were entered by counsel for Applicant and RDSM.  At one point during the course of the evidentiary hearing, Spring Cab attempted to intervene in this matter by motion filed on January 5, 2010.  Spring Cab’s ground for intervening was a settlement agreement it reached with RDSM in another taxicab authority docket.  The motion was subsequently denied and Spring Cab was not an intervenor in this proceeding.  

8. Over the course of the evidentiary hearing, some 30 exhibits were admitted into evidence.  Specifically, Hearing Exhibit Nos. 1 through 6, 8 through 15, 17 through 24 and 29 through 30 were admitted into evidence as public exhibits.  Hearing Exhibit Nos. 7, 16, and 25 through 28 were admitted as confidential exhibits.

9. After several motions for extension of time to file the Closing Statements of Position in this matter, those Statements were filed on August 16, 2010.  

10. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record and exhibits of this proceeding, as well as a written recommended decision.

III. FINDINGS OF FACT
A. Operational, Managerial, and Financial Fitness

1. Company Overview

11. Colorado Cab seeks authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in taxi service, operating under the name of Peak Taxi, between all points in El Paso County, and from points in El Paso County to all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, and Jefferson on the other hand.

12. Colorado Cab operates three separate transportation divisions under operating authorities granted by the Commission.  Colorado Cab operates Denver Yellow Cab (DYC) under Certificate of Public Convenience and Necessity (CPCN) PUC No. 2378&I (see, Hearing Exhibit No. 1) and Boulder Yellow Cab (BYC) under CPCN PUC No. 150&I (see, Hearing Exhibit No. 2) and has operated those authorities since December 2004.  It also owns and operates Boulder SuperShuttle under CPCN PUC Nos. 191 and 54008 that authorize it to provide call-and-demand limousine service.  Additionally, Colorado Cab has two wholly owned subsidiaries that operate Commission issued authorities in the Fort Collins, Greeley, and adjacent areas.  These include Shamrock Taxi of Ft. Collins (Yellow Cab NOCO) and Shamrock Charters, Inc. 

13. Veolia Transportation on Demand (VTOD or Veolia) is the indirect parent corporation (through Super Taxi, Inc.) of Colorado Cab, which owns and manages a national passenger transportation business, including taxi companies in Denver, Boulder, Fort Collins, Kansas City, Pittsburgh, and Baltimore.  VTOD’s North America operations are based in Chicago, Illinois.  (See, Confidential Hearing Exhibit No. 7.)

14. Colorado Cab touts itself as a full service taxi company providing services to its drivers such as a call center and digital dispatch support; marketing support; creating business partnerships to provide its drivers more business; maintenance support; training; insurance; and its Mobility Plus special needs transportation services.
2. Managerial Experience

a. Mr. Brad Whittle
15. Mr. Whittle has been the president of Colorado Cab since 2004.  He also serves as a regional vice president for VTOD and is involved in acquisitions for the company.  Mr. Whittle has eight years of executive level experience in the transportation industry with Veolia and its subsidiaries.  Mr. Whittle oversees taxi, para-transit, and shuttle operations in Colorado and Kansas City.  Prior to his employment with Veolia, Mr. Whittle, a certified public account, served as chief financial officer of Colorado Cab’s predecessor from 2001 until the company was acquired by Veolia in 2004.  

b. Mr. Ross Alexander

16. Mr. Alexander serves as area general manager for Colorado Cab and has held that position since 2004.  Prior to that he managed the repair shop and managed DYC and BYC.  Mr. Alexander has 13 years in the transportation business and 9 years of experience as a general manager.  Mr. Alexander is also involved in sales and marketing for Colorado Cab and is responsible for setting up cabstands for special events and concerts.  

c. Mr. Randy Jensen

17. Mr. Jensen serves as a general manager for DYC.  He has served in that capacity since 2009.  Mr. Jensen’s responsibilities include overseeing the day-to-day operations of DYC.  He is involved in marketing, maintenance, insurance, safety, driver recruitment and screening, credit card processing, cashier operations, and compliance with Commission regulations.
d. Mr. Tom LaVoy
18. Mr. LaVoy is employed as the chief operating officer for VTOD, which in turn owns Colorado Cab.  Among other things, Mr. LaVoy oversees the management and allocation of VTOD’s capital.  Mr. LaVoy has 25 years of experience in finance and operations management, including 10 years of experience with public company financing, including Securities and Exchange Commission reporting and compliance, investor relations, corporate administration, cash flow management, contract administration, and operations system control.  Mr. LaVoy also has more than 12 years of experience in the transportation industry at the executive level.

e. Other Officers

19. Colorado Cab also employs a number of other officers charged with managing key areas of the company.  For example, an area insurance and safety manager oversees all insurance matters, including safety training, accident investigations, as well as coordinating with Colorado Cab’s third party administrator to pay claims.  

20. The area maintenance and fleet manager oversees vehicle preventative maintenance and overhauls, recordkeeping, taxi hack ups, and compliance with vehicle regulations.  The human resource manager oversees all employee recruitment, compensation, benefits, performance evaluations, and discipline.  

21. The call center manager manages all matters within the call center including call taking and dispatch operations, call coverage, matching requests for taxi service with taxis in operation, as well as oversight of shift managers.  The controller manages all accounting, financial reporting, and related matters for all of Colorado Cab’s Colorado operations.  A driver operations manager deals with all driver issues such as recruiting, training, lease selection and management, contract review, and street operations.  

22. The marketing and sales managers develop relationships within the community through various programs and organizations to promote the use of taxis, as well as develop marketing programs to partner with various entities.  These managers also develop business interests with hotels, restaurants, and other businesses to develop the company’s voucher program.

3. Company Capitalization

23. Colorado Cab, through Peak Taxi, seeks to initially operate a limited number of taxicabs in El Paso County and increase that number by over 60 percent by the end of the first year. (See, Confidential Hearing Exhibit No. 7.)  Colorado Cab anticipates it will finance the capital and startup costs for Peak Taxi through two means.  The primary source of capital will come from internally generated funds from Colorado Cab’s operations which Mr. LaVoy and Mr. Whittle maintain could easily absorb anticipated start up costs.  The second source of capital will be from its parent company, VTOD.  According to Applicant witness Mr. LaVoy, this latter source of capital will only be accessed if necessary.  Regarding vehicle purchases, those would most likely be financed through capital from VTOD as part of the CAPEX budget.  

24. Colorado Cab anticipates that the initial costs of operation can be adequately covered through its internally generated funds.  Mr. LaVoy and Mr. Whittle both pointed out that according to the company’s 2008 Annual Report, Colorado Cab had a net income of approximately $2.3 million. (See, Hearing Exhibit No. 12.)  Additionally, it was noted that Veolia Environment, its overall parent company has publicly disclosed annual revenues in the tens of billions of dollars.  

4. Corporate Governance

25. The corporate structure of Colorado Cab, its affiliate companies, and parent companies is described above in ¶¶12-14.

5. Vehicles and Facilities

26. Colorado Cab’s vehicle list for DYC, entered into evidence as Hearing Exhibit No. 8, lists approximately 490 taxi vehicles including both driver-owned and company-owned vehicles.
  Colorado Cab represents that approximately 10 percent of its total vehicles are in the shop for repair at any given time and others are reserved as spares or loaner cabs at no charge to owner-drivers whose cabs are being repaired.  Hearing Exhibit No. 9 lists 47 vehicles for BYC.  

27. The list of vehicles shows that Ford Crown Victoria cars make up the bulk of Colorado Cab’s fleet; however, it also utilizes minivans, hybrids, special needs accessible vans, and other similar vehicle types.  In addition, 50 of its vehicles have been converted to run on propane fuel.  BYC’s fleet has a comparable mix of vehicles.

28. Colorado Cab’s offices and facilities are located at 7500 E. 41st Avenue in Denver.  It has been located there for the past ten years.  The facilities are located on eight acres and include administrative offices, a call center, a driver training room, and all of its computer facilities.  A full maintenance facility is also located there, which includes a full maintenance and repair shop as well as a full radio maintenance shop.  The maintenance shop has seven bays and lifts to service vehicles quickly.  The radio shop has three lifts and can do repair work on the hardware for the company’s digital dispatch system and GPS system.  The maintenance and radio shop employs 11 to 12 mechanics as well as a manager to oversee those operations.  The maintenance facilities are able to handle vehicle hack ups as well as propane conversions.  Microwave towers are attached to its offices to communicate with drivers throughout the region.

29. The company’s facilities also include an area where drivers can transact their daily or weekly business of paying leases and exchanging credit cards and charge account vouchers for cash and to take care of other driver paperwork.  The driver’s room contains tables and chairs, as well as computers with internet access.  The cashiering functions are contained in a portion of the driver’s room.  Colorado Cab’s headquarters also has extensive parking areas in order to handle the large volume of vehicles parked there on a daily basis.  Additionally, a propane fueling station is located at the company’s facilities so drivers utilizing cabs converted to operate on propane can fuel up rather than trying to locate a station elsewhere.

30. In addition to its Denver facilities, Colorado Cab proposes sharing facilities (at least in the short term) with Veolia Transportation, which already has a presence in Colorado Springs.  Veolia Transportation currently provides para-transit services as well as fixed bus service under contract with the local transit district.  It is proposed that Peak Taxi will pay rent to Veolia Transportation for the shared facilities.  

6. Staffing

31. Given the four executive level managers described above, as well as the additional managers in all areas of operations, Colorado Cab represents that it has the staff and management in place to successfully operate Peak Taxi.  Colorado Cab emphasizes its managers’ oversight over driver recruiting and training, as well as marketing and sales.  

B. Intervenor’s Position on Fitness

1. Operational and Financial Fitness

32. RDSM takes issue with Colorado Cab’s operational fitness based on its review of company records regarding drivers’ hours of service violations and driver safety.  RDSM argues that Colorado Cab has violated the U.S. Department of Transportation (DOT) hours of service requirement that a driver may not be on duty more than 80 hours in 8 days, and not more than 16 hours per day, and a driver must have 8 consecutive hours off duty every 24 hours.  

33. Based on its findings during discovery, RDSM alleges that Colorado Cab does not require drivers to turn in hours of service manifests at each billing cycle, which is a violation of Commission and DOT requirements.  RDSM hired Mr. Kevin Keyes to research and compile summaries of Colorado Cab’s driver manifests for two separate one week periods--October 20 through 26, 2008, and March 2 through 6, 2009.  

34. According to Mr. Keyes’ findings, during the week of October 20 through 26, 2008, of the drivers operating cabs during that week, approximately 20 percent failed to submit manifests.  In addition, approximately 1 percent submitted illegible manifests.  During the week of March 2 through 6, 2009, of the drivers operating cabs, approximately 52 percent did not submit manifests and approximately 3 percent of the manifests were illegible, according to Mr. Keyes.  Despite the absence of some manifests, Mr. Keyes concluded that Colorado Cab nonetheless assessed and collected lease fees from those drivers.  

35. RDSM alleges that based on the testimony of Colorado Cab witness, Mr. Jensen, Colorado Cab knew, or should have known that its drivers’ manifests were not accurate and that Colorado Cab acknowledges that drivers who fail to log into the company’s digital dispatch system (DDS) cannot be monitored.  

36. RDSM also points to a Civil Penalty Assessment (CPAN) issued to Colorado Cab by the Commission.  CPAN No. 91898 was issued to Colorado Cab on November 3, 2009 and alleged 60 violations of Commission Rule 4 Code of Colorado Regulations (CCR) 723‑6‑6103(d)(IV)(B)(ii), Rules Regulation Transportation by Motor Vehicle, for a driver exceeding 80 hours in service in 8 consecutive days. (See, Hearing Exhibit No. 11.)  RDSM asserts that the lack of accountability and control of driver safety compliance has resulted in the issuance of the CPAN against Colorado Cab for hours of service violations.  

37. Regarding Colorado Cab’s financial fitness, RDSM contends that Colorado Cab’s representations of financial strength are a distortion of the company’s actual financial integrity.  While intercompany payables or receivables provide an appearance of financial strength, RDSM argues that there is no evidence of any duty to repay these receivables or payables.  RDSM maintains that this is merely an accounting technique that represents no cash value or hard assets of Colorado Cab.  RDSM goes on to argue this is equally true of the goodwill and the value of Colorado Cab’s operating authorities, which were used to bolster the company’s financial statements submitted as part of the Confidential Business Plan to show financial integrity.  RDSM further maintains that Colorado Cab has failed to show any creditworthiness or credit history as measured by its asset-to-debt ratio by an independent uninterested third party.  As such, RDSM concludes that Colorado Cab failed to meet its burden of proof to show that it is either operationally or financially fit to operate a taxi company in El Paso County.

2. Vehicles.

38. RDSM takes issue with the age of Colorado Cab’s fleet.  RDSM is critical of Colorado Cab’s strategy to bring vehicles from its Denver and Boulder fleet for service in El Paso County.  RDSM complains that a significant portion of Colorado Cab’s combined fleet is older than six model years.

3. Lack of Research of El Paso County Market

39. RDSM is critical of Colorado Cab’s business plan, arguing that it lacks any information about the El Paso County taxi market it intends to serve.  RDSM notes that there is an absence of any research or investigation by Colorado Cab of that market.  

IV. FINDINGS ON OPERATIONAL AND FINANCIAL FITNESS
40. Section 40-10-105(2)(b)(II), C.R.S., (2008) requires that:

(A)
“[i]n an application for a [CPCN] to provide taxicab service within and between the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson:

The applicant shall have the initial burden of proving that it is operationally and financially fit to provide the proposed service.  The applicant shall not be required to prove the inadequacy of existing taxicab service, if any, within the applicant’s proposed geographic area of operation.

41. While the Commission mentioned in Decision No. C09-0207,
 issued February 27, 2009, that it may be necessary to enact rules regarding the operational and financial fitness standard, it chose not to promulgate such rules.  However, it did set out in some detail in Decision No. C09-0207 the considerations in making such a determination.  Foremost, the Commission determined that “operational and financial fitness of an applicant must be evaluated on a case-by-case basis upon unique circumstances of each applicant and the proposed service.”  Consequently, operational and financial fitness is determined on the unique circumstances of the matter at hand regardless of findings in previous application docket.

42. In providing direction to the ALJ in the Union Taxi matter, the Commission set out detailed guidelines to be considered in determining operational and financial fitness.
  There, the Commission stated:

The ALJ should endeavor to compile a record regarding each applicant’s financial and operational fitness.  In doing so, the ALJ should, without limitation, solicit evidence and develop findings of fact on the following topics with respect to each applicant: (a) minimum efficient scale, that is, whether a minimum size of operation is required and, if such a minimum does exist, conceptually what is the approximate magnitude for markets at issue in this docket; (b) credit worthiness; (c) access to capital; (d) capital structure; (e) current cash balances; (f) credit history and assessment of financial health over the near future; (g) managerial competence and experience; (h) fixed physical facilities such as office space and maintenance garages, as appropriate; (i) appropriate licenses and equipment necessary to operate a radio dispatch system; (j) vehicles of appropriate type; and (k) other metrics that may be appropriate.
Decision No. C09-0207 at 119

43. Although the Commission has not promulgated rules regarding the standards to determine operational and financial fitness, the undersigned ALJ finds it appropriate nonetheless to consider those comprehensive standards developed in Decision No. C09-0207 to determine operational and financial fitness here for each Application.

A. Burden of Proof

44. Applicant, as the proponent of an order, bears the burden of proof by a preponderance of the evidence to show operational and financial fitness.  § 13-25-127(1), C.R.S.; § 24-4-205(7), C.R.S.; Rules of Practice and Procedure, 4 CCR 723-1-1500.  The evidence must be substantial.  Substantial evidence is defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion ...  it must be enough to justify, if a trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (internal citation omitted).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

45. Colorado Cab’s operational and financial fitness is analyzed below utilizing the metrics set forth by the Commission in the Union Taxi Decision.

B. Minimum Efficient Scale

46. Colorado Cab does not specify the number of taxicabs it intends to operate in El Paso County.  Rather, it indicates that it proposes to begin with 25 vehicles and eventually increase the number of taxicabs to approximately 40 by the end of its first year of operation.  Comparing this level of service with the incumbent carrier and with the newly authorized Spring Cab level of similar size, it appears that the gradual approach proposed by Colorado Cab to a fleet of 40 taxicabs by the end of its first year of operation is at or above the minimum efficient scale for the company to operate successfully in the El Paso County taxicab market.

C. Credit Worthiness; Access to Capital; Capital Structure; Current Cash Balances; Credit History; and Financial Health Over the Near Future

47. Colorado Cab is a well established and well funded transportation enterprise.  Testimony and evidence such as its annual report and pro forma financial statements show that it possesses significant assets and earns substantial revenue and net income on a yearly basis.  Colorado Cab is a subsidiary of Veolia Transportation, a multi-national company with its North American operations based in Chicago.  Colorado Cab has access to VTOD internal capital to fund the expansion of its fleet either through revenue from DYC operations, or if necessary, from a capital infusion from its parent company.  

48. While RDSM argues that the financials provided by Colorado Cab are merely window dressing, the undersigned ALJ finds that the accounting methods complained of by RDSM such as the use of goodwill and intercompany receivables and payables are legitimate and generally accepted accounting methods.  Although RDSM characterizes the reported goodwill as excessive, it is nonetheless found that the financial data does not unduly inflate Colorado Cab’s pro forma financials.  On the whole it is found that Colorado Cab demonstrates that it easily possesses the resources to fund the startup expenses necessary for Peak Taxi without the necessity to seek outside capital.  

49. As a result, it is found that Colorado Cab meets all the established criteria for financial fitness, including credit worthiness, access to capital, credit history, and assessment of financial health in the near term.

D. Managerial Competence and Experience

50. Colorado Cab’s four key managers all have extensive tenures and experience in the transportation industry and the taxi industry in particular.  It is apparent that Colorado Cab’s management experience meets the criteria for managerial competence and experience necessary to operate Peak Taxi.  Colorado Cab also demonstrates that its corporate structure comprehensively supports a taxi operation with areas which include managers for insurance and safety; maintenance and fleet support; call center and dispatch support; a controller who manages all accounting, financial reporting, and related issues; a full service cashiering center; a driver operations manager who deals with driver issues such as recruiting, training, lease selection and management, contract review, and street operations; and sales and marketing which develops business for its taxi drivers.

51. It is anticipated that Mr. Jensen will be the general manager for Peak Taxi.  In addition, Colorado Cab emphasizes that it will provide a fully supported marketing and sales department.  It is Colorado Cab’s intention to duplicate the process it implemented through Yellow Cab NOCO in Fort Collins which it claims lead to doubling the number of taxi trips as compared to the former ownership, and reflected the approach Colorado Cab took to increase taxi demand in Boulder as well.  Consequently, it is found that Colorado Cab meets the criteria to satisfy this metric.

E. Fixed Physical Facilities

52. It is undisputed that Colorado Cab possesses adequate facilities to handle its Denver Yellow Cab and Boulder Yellow Cab fleet.  Its headquarters at 7500 E. 41st Avenue is a full service center with offices for dispatch and call center personnel, management offices, a driver’s lounge and work area, cashiering functions, and a large maintenance garage and radio garage to handle all repairs.  The adequacy of its facilities is readily apparent.  

53. While Colorado Cab states that some of the support operations for Peak Taxi would be handled out of its Denver facilities, including dispatch, a presence in El Paso County is nonetheless necessary given the distance from Denver.  Addressing this issue, Colorado Cab indicates that it intends to share facilities (at least for the first year) with Veolia Transportation in Colorado Springs, which provides bus service and para-transit service in the area.  Those facilities contain managers’ offices, a drivers’ room, space for a cashier’s cage, a repair shop with three service bays, and a large parking facility.  This arrangement, coupled with support services in Denver, provides more than adequate physical facilities to support Peak Taxi operations.

F. Dispatch

54. Colorado Cab currently utilizes a digital dispatch system with GPS capabilities (DDS) to track the location of its cabs on monitors in its dispatch room.  Colorado Cab asserts that its system is efficient and enables it to track taxi movements and efficiently and effectively notify the closest available taxi to pick up a customer.  Colorado Cab intends to utilize this system for its Peak Taxi service in El Paso County.

G. Vehicles

55. Colorado Cab proposes starting Peak Taxi with 25 fleet vehicles and increasing that amount to 40 by the end of the first year of operation.  Additionally, it expects to add an indefinite number of additional owner-driver vehicles to be added in the first year.  The makeup of the initial 25 vehicles is to include a mix of hybrids, wheelchair accessible vehicles and minivans, in addition to the customary taxicabs such as Ford Crown Victoria models.  

H. Conclusions

56. It is readily apparent that Colorado Cab’s facilities, financial structure, and management are all adequate.  There was no significant challenge to the facilities it maintains or the experience and competence of its management team.  

57. Likewise, given the nature of the company’s corporate structure and ready access to capital, its ability to fund the expansion is evident.  While RDSM did attempt to challenge some of the financial numbers in VTOD’s and Colorado Cab’s financial statements; whether goodwill and the company’s operating authorities are overvalued does not diminish the fact that Colorado Cab has available to it sufficient cash and the ability to tap into intercompany resources to fund Peak Taxi’s startup costs.  

58. RDSM challenged Colorado Cab’s operational fitness given the CPANs assessed against it for violating drivers’ hour of service requirements.  It also entered evidence and testimony into the record to ostensibly show that Colorado Cab’s manifest review processes and dispatch system prevent it from knowing when certain drivers are in service and whether their manifests are accurate, which results in Colorado Cab exceeding its authority by having more than 300 cabs in service at any one time.  

59. While RDSM presented the testimony and evidence from its witness Mr. Keyes for the purposes of proving that Colorado Cab failed to adequately control the number of cabs it had in service at any given time, or the hours of service of its drivers, serious concerns exist regarding Mr. Keyes’ methodology of gathering, compiling, and interpreting the data that lead to his conclusions that Colorado Cab consistently exceeded the 300-cab limit.  

60. Mr. Keyes supervised the data gathering process, data entry, and the creation of the tabulation spread sheets upon which he based his conclusions.  During the course of cross‑examination, it was revealed that the process utilized by Mr. Keyes was flawed in several respects.  For example, Mr. Keyes acknowledged that he counted a driver as being in service even if that driver had claimed a break and indicated his taxi was not in service for a period of time.  Additionally, while the entries made in the spreadsheets indicated that DYC was operating more than 300 cabs during a particular period, Mr. Keyes acknowledged that those entries, when properly removed from the spreadsheet, in fact indicated that DYC was operating at or below the 300-cab threshold.  

61. Further Mr. Keyes testified that he utilized compilers that were family members of office employees at the location he utilized to compile the data.  He conceded that he did not verify the accuracy of the data entry of those compilers against the source documents except when an entry was illegible.  Additionally, no testimony was provided regarding the qualifications of the data entry personnel.

62. As a result, while the summarized data from DYC cashier receipts and driver manifests for the periods October 20 through 26, 2008 and March 2 through 8, 2009 was admitted into evidence, little weight will be assigned to the evidence, which was offered by RDSM to show that Colorado Cab was not operationally fit for the proposed service.  The data gathering and compilation process was simply too flawed to give it much weight with regard to Colorado Cab’s operational fitness.

63. Regarding the CPANs issued to Colorado Cab in 2009 for failure to post current Denver International Airport (DIA) flat rate signs in its cabs, and for violating the hours of service requirement for drivers, Colorado Cab maintains that its response to the CPANs was appropriate and within its ability given the tools available to it.  

64. Colorado Cab argues that it promptly paid CPAN No. 936712 for failing to post current DIA flat rate signs in its taxis and took steps to ensure the current rates were posted in all its cabs.  These steps included inspecting the taxis at the company’s guard shack for current signage as each taxi enters or leaves the facilities, as well as inspections by the company’s street supervisors, especially at the DIA holding lot.  Street supervisors also carry a supply of signs to replace them in taxis when necessary.

65. CPAN No. 91898 alleged that Colorado Cab violated the 80 hours on duty in 8 consecutive days limitation for its taxi drivers.  According to Colorado Cab, the source of the CPAN violations was an inspection of its records in March, which relied on DIA AVI reports of entry and exit from DIA property by individual drivers.  

66. Colorado Cab insists that the CPAN violations primarily occurred at DIA where cab drivers could enter the holding lot without being logged into the digital dispatch system and wait indefinitely for lucrative airport fares.  This prevented the company from cross-checking a driver’s time at DIA against the hours on duty recorded on the trip sheet.  The company further maintains that the AVI records received from DIA consisted of thousands of pages of sequential listings of its taxis entering and leaving DIA, which made it virtually impossible to track the number of hours any individual driver spent at DIA on duty while not logged in.

67. Colorado Cab did eventually receive individual entry and exit records for its drivers from DIA, which provided it with easier to track information.  However, since DIA limited the number of taxis that can access the holding lot to 200 per day, the problem became easier to resolve according to Colorado Cab.  Since Colorado Cab is allocated 48 AVI tags for DIA, it has established new DIA lease products in which it now apportions the AVI tags to two sets of drivers--one for three days per week and one set for four days per week.  This allows the company to more effectively monitor compliance with the hours of service rule for DIA drivers.

68. To establish compliance with its drivers who run bells, Colorado Cab represents that its DDS has been upgraded and now records all time that a driver is logged in, with eight days of data stored on the computer.  The company is now able to monitor drivers and is alerted when a driver is approaching the daily or eight-day hour limits.  When an alert is received, the driver’s DDS is turned off and the driver is called in for a review with the driver operations manager for appropriate action.

69. In addition to this tool, a sampling of 5 percent of the trip sheets each week are compared to the DDS login data for a specific group of drivers.  According to Colorado Cab, this sampling process ensures that each bell running driver is checked at least twice a year for compliance with the hours of service requirement.  Finally, Colorado Cab states that it entered into a settlement agreement with Commission Staff researching the CPAN which at the time of the hearing was pending.

70. RDSM points to the CPANs issued to Colorado Cab as evidence of its lack of operational fitness.  It is agreed that the issuance of the CPANs for violating the driver hours of service requirement is troublesome.  Nonetheless, it is found that Colorado Cab addressed the matter satisfactorily and has taken affirmative steps to mitigate further violations of this important requirement.  Consequently, it is found that despite the issuance of the CPANs discussed above, Colorado Cab has moved to effectively correct the underlying issues; therefore, no detriment to its operational fitness to operate the proposed authority is determined.

71. As a result, it is found that Colorado Cab has met its statutory burden of proof to show that it is operationally and financially fit to provide the proposed taxicab service in El Paso County pursuant to § 40-10-105(2)(b)(II), C.R.S.  

V. REBUTTABLE PRESUMPTION OF PUBLIC NEED
72. Since Applicant has sustained its burden of proof pursuant to subsection (b)(II)(A) of § 40-10-105(2), C.R.S., the provisions of subsection (b)(II)(B) are therefore implicated.  Subsection (b)(II)(B) provides as follows:

(B)
If the applicant sustains its initial burden of proof as set forth in sub‑paragraph (A) of this subparagraph (II), there shall be a rebuttable presumption of public need for the service, and the party or parties opposing the application shall bear the burden to prove that the public convenience and necessity does not require granting the application and that the issuance of the certificate would be detrimental to the public interest.

Additionally, except as otherwise provided in § 40-10-105(2)(b)(II), C.R.S., the granting of a CPCN to operate as a taxicab provider “within and between counties with a population of seventy thousand or greater, based on the federal census conducted in 2000, shall not be deemed to be an exclusive grant or monopoly, and the doctrine of regulated competition shall prevail.”  Id. (Emphasis added).

73. In Decision No. C08-0933, issued September 4, 2008, the Commission pointed out that House Bill 08-1227 (HB08-1227) which amended § 40-15-105, C.R.S., did not repeal the doctrine of regulated competition for the Denver metropolitan area counties or El Paso County, but instead, among other things, reallocated the burdens of proof.  Under the public need standards of § 40-10-105(2)(b)(II)(B), C.R.S., the Commission may only grant the authority sought if the public convenience and necessity so requires, coupled with a finding that there is no detriment to the public interest.

74. The Colorado Supreme Court (the Court) has determined that the doctrine of regulated competition, which governs taxicab companies operating in the El Paso County area, focuses more on the “public interest” or “public need.”  Trans-Western Exp., Ltd. v. Pub. Utils. Comm’n, 877 P.2d 350, 353 (Colo. 1994) (“Under the doctrine of ‘regulated competition,’ the controlling consideration is public need.”); see also Morey v. Pub. Utils. Comm’n, 629 P.2d 1061, 1064 (Colo.1981) (Morey II); Morey v. Pub. Utils. Comm’n., 582 P.2d 685, 687 (1978) (Morey I); Miller Bros., Inc. v. Pub Utils. Comm’n, 525 P.2d 443, 452 (1974).

75. In Morey II, the Court clarified the distinction between the “public convenience and necessity” generally, and the “public interest”-“public need” standard pursuant to regulated competition:

The difference between the test of “public interest” and the test of “public convenience and necessity” (as that test evolved under the doctrine of 'regulated monopoly') is...one of degree, i.e., the extent to which governmental regulation will be used to inhibit free competition.  The legislative policy...is to regard motor carrier competition as desirable and to subject that competition to regulation only to the extent that it is necessary to do so in serving the public interest.  Stated in another way, the policy is to protect existing carriers from the competition arising out of the granting of new permits only if there is a necessity for such protection.  There is no necessity for such protective regulation unless the granting of a new permit will presently or prospectively impair the ability of carriers with existing permits to adequately serve the public.  Established carriers are entitled to protection only insofar as they need to be shielded from the danger of an oversupply of transportation services.

Morey II, 629 P.2d at 1066-67 (omissions in original).

76. In considering an application under the doctrine of regulated competition, the Court has held that the Commission may consider:

[T]he impact additional competition may have, not only on the conflicting economic interests of competing carriers, but also on the ability of existing carriers to provide their customers and the public generally with safe, efficient and economical transportation services.  The obligation to safeguard the general public against the impaired services and/or higher rates accompanying destructive or excessive competition is at the heart of the policy of regulated competition.

Id. at 1066.

77. In Decision No. C02-733, issued July 2, 2002, the Commission, noting its previous analysis in Decision No. C95-456, issued May 22, 1995, which in turn cited to Miller Bros., discussed the considerations in determining public need and the factors the Commission may consider such as:

the availability and adequacy of existing service; the desirability of increasing competition among carriers; and the necessity for avoiding impairment of operations of existing carriers.  While the Commission is not bound by its prior decisions, we consider the supreme court’s blessing of our previous criteria an indication of their merit, and determine that they continue to be useful to our deliberations.  These criteria likewise adequately take into consideration the requirement that what is known as excessive or destructive competition must be avoided.

Decision No. C95-456, at 10 citing Trans-Western, 877 P.2d at 353.

78. In Decision No. C02-733, the Commission reinforced its policy for determining whether there is a public need for additional taxicab authority under the doctrine of regulated competition by considering and properly balancing “… the availability and adequacy of existing service; the desirability of increasing competition among carriers; and the necessity for avoiding impairment of operations of existing carriers, specifically with an eye toward avoiding ‘excessive’ or ‘destructive’ competition.”  Id. at ¶7, pp. 13-14.

79. While the requirement for an applicant to sustain its burden of proof of public need for its proposed service has been abolished by HB08-1227; nevertheless, the issue of public need remains a crucial factor in the Commission’s determination.  Indeed, the Commission, in Decision No. C09-0207 determined that “[r]egulated competition remains the scheme by which we will oversee the taxicab markets at issue in this matter.  Accordingly, we will strive to achieve the necessary balance between market forces and regulatory instrumentalities.”  Id. at ¶ 508, p. 139.  It is these well-established canons to which this Recommended Decision will adhere.

80. Because Colorado Cab sustained its burden of proof regarding operational and financial fitness, the burden to rebut the presumption of public need, which consequently attaches to the Application by operation of the statute, is borne by RDSM as the intervenor in this matter.

VI. DISCUSSION AND CONCLUSIONS
81. As stated and re-stated by the Commission and the undersigned ALJ, it is now nearly axiomatic that “public need” is the paramount concern under the regulated competition doctrine.  HB08-1227 certainly shifted the burden of proof regarding public need from the applicant to those opposing the application.  Nonetheless the “public need” standard remains one of the overarching issues in determining whether to grant a common carrier authority application for taxi service within and between an area specifically identified in § 40-10-105(2)(a)(II), C.R.S., coupled with a determination as to whether the application is in the public interest.

82. In determining public need under the doctrine of regulated competition, factors such as the availability and adequacy of existing service may be considered, along with the competitive character of the existing service.  See Miller Bros., 185 Colo. At 434, 525 P.2d at 453.  Further, in Morey II, the Court stated in relevant part that:

As a corollary of our holding that the “public need” is broader than the individual needs and preferences of an applicant’s customers, we agree that the Commission may consider the impact additional competition may have, not only on the conflicting economic interests of competing carriers, but also on the ability of existing carriers to provide their customers and the public generally with safe, efficient and economical transportation service.  The obligation to safeguard the general public against the impaired services and/or higher rates accompanying destructive or excessive competition is at the heart of the policy of regulated competition.

Morey II, 629 P.2d at 1066 (citations omitted).

As stated supra, the Court further noted that:

The legislative policy...is to regard motor carrier competition as desirable and to subject that competition to regulation only to the extent that it is necessary to do so in serving the public interest.  Stated in another way, the policy is to protect existing carriers from the competition arising out of the granting of new permits only if there is a necessity for such protection.  There is no necessity for such protective regulation unless the granting of a new permit will presently or prospectively impair the ability of carriers with existing permits to adequately serve the public.  Established carriers are entitled to protection only insofar as they need to be shielded from the danger of an oversupply of transportation services.

Id. At 1066-67 (omissions in original).
83. In determining whether the intervenor has successfully met its burden of proof to rebut the presumption of public need and whether the public convenience and necessity does not require granting the application, and that the issuance of the certificate would be detrimental to the public interest, it must be re-emphasized that there is no bright line that separates the doctrinal standards at issue here.  “Public need,” “public interest,” and “public convenience and necessity” are standards that overlap one another and the issues that affect one, in some way touch on the resolution of the others.  As noted in previous Decisions, §40-10-105(2)(b)(II)(B), C.R.S. (2008 Repl. Vol.), blends those three standards together in establishing an intervenor’s burden of proof.  Consequently, as has been the convention in these taxicab applications pursuant to §40-10-105(2)(b)(II), C.R.S., the ALJ’s analysis, while touching on all three standards, nonetheless incorporates the three doctrines as a single analysis.

84. The Commission has determined that it will strive to achieve the necessary balance between market forces and regulatory instrumentalities.
  Nonetheless, the Commission recognized that both market forces and regulatory measures have limitations.  As result, there is no specific algorithm to be had which can be executed and repeatedly return a result that is in the public interest.  Each application for taxicab authority is to be considered pursuant to its own merits and consistent with the circumstances and situation present at that time.

A. RDSM Position Regarding Public Interest

85. Mr. Duane Kamins, president of RDSM, testified that that he has owned CPCN PUC No. 109, under which Yellow Cab of Colorado Springs operates, since February of 2003.  During that time, Mr. Kamins represents that the company has never refused service to anyone in its authorized service territory.  Mr. Kamins further testified that while his regular residence is in Houston, Texas, he has monitored Yellow Cab of Colorado Springs’ operations every day.  

To further support its position that Colorado Cab’s application is not in the public interest, RDSM offered the testimony of Mr. Frank Genovese, a consultant with Gulf & Basco of Houston, Texas.  RDSM entered into evidence, Confidential Hearing Exhibit No. 16, which is a report on Colorado Cab’s operating plan prepared by Mr. Genovese.  In addition, RDSM entered into the record, Hearing Exhibit Nos. 20 through 22, which are annual reports filed with the 

86. Commission for Yellow Cab of Colorado Springs under the ownership of Greater Colorado Springs Transportation Co.; American Cab Company of Colorado Springs; and, Express Taxi.  

87. According to Mr. Genovese’s curriculum vitae attached to his report, he is vice president of finance for Gulf & Basco, a homebuilder supply company.  Prior to that, he worked for Yellow Cab Service Corporation which Mr. Genovese represents is responsible for operations of 20 taxicab operations across the country, with over 10,000 cabs in service.  He was associated with that company for approximately 15 years.  He also served as a member of the board of directors for the International Taxicab Association and is a Certified Public Accountant.

88. Utilizing annual reports of several taxi companies that operated at one time in the Colorado Springs area, including Greater Colorado Springs Transportation Co., Inc., doing business as Yellow Cab of Colorado Springs (Greater Colorado Springs); American Cab of Colorado Springs, Inc. (which was purchased by Greater Colorado Springs in 1998); and Express Taxi, Inc. (Express Taxi).  Mr. Genovese determined that in the years 1998 through 2002, the reported operating ratios of Greater Colorado Springs, operating as Yellow Cab of Colorado Springs and Express Taxi indicates that competition in Colorado Springs typically results in destructive competition.  According to Mr. Genovese, each time a cab company has entered the Colorado Springs taxi market, the incumbents’ operating ratios are negatively affected, which requires more funding to keep the incumbents’ operations going.  Mr. Genovese concludes that Colorado Springs is a one cab town as the market there is fixed.

89. Mr. Genovese refers to the operating ratios for Yellow Cab of Colorado Springs Taxi for the years 1998 through 2002. (See, Hearing Exhibit Nos. 20 and 21.)  Mr. Genovese notes that Yellow Cab of Colorado Springs’ operating ratios in 1998 and 1999 were 94.4 and 99.2 respectively, which generally represent a profitable company.  However, when Express Taxi began taxicab operations in Colorado Springs in 2000, its operating ratios were 112.3 in 2000, 112.9 in 2001, and 105.6 in 2002.  (See, Hearing Exhibit Nos. 21 and 22.)  Yellow Cab of Colorado Springs’ operating ratios during the same period were 99.1 in 2000, 108.2, in 2001 and 103.6 in 2002.  According to Mr. Genovese, these operating ratios provide support for his position that any competition in the Colorado Springs market will result in destructive competition.  

90. Regarding Colorado Cab’s pro forma financial statements in Confidential Exhibit No. 7, Mr. Genovese is of the opinion that given the proposed financial data, it is not feasible for a driver to earn a substantial living.  Mr. Genovese argues that the gross earnings figure, when taxes, fuel, and other services are deducted (which could total more than 50 percent of gross earnings) could leave the driver with minimal income to live on.

91. Mr. Genovese also takes issue with the average cost of vehicles suggested by Colorado Cab to bolster its fleet to provide service in El Paso County.  Mr. Genovese views the cost per vehicle as indicative of an intention by Colorado Cab to utilize older, more abused vehicles, which will result in increased maintenance costs and will further result in less ridership.

92. Concern is also expressed by Mr. Genovese regarding the number of vehicles that Colorado Cab will utilize for para-transit services.  It is Mr. Genovese’s opinion that Colorado Cab cannot service the handicap sector with such a limited number of vehicles.  In addition, Mr. Genovese takes issue with Colorado Cab’s proposal to begin operations with what he views as a limited number of cabs, which he feels is insufficient to serve El Paso County.  

93. Mr. Genovese expresses his opinion that Colorado Springs and El Paso County is a fixed market.  He maintains that Colorado Cab failed to put forth any sort of plan as to how it intends to open new markets or serve existing under-served markets.  He goes on to opine that while Colorado Cab proposes an advertising and marketing budget, the amount proposed does nothing to develop new markets or service existing markets not currently being served.

94. Based on these opinions, Mr. Genovese concludes that Colorado Cab’s application is contrary to the public interest and should therefore be denied.

B. Colorado Cab’s Rebuttal Position Regarding Public Interest

95. Colorado Cab’s position is that RDSM failed to meet its burden of proof regarding the public convenience and necessity.  It argues that Mr. Kamins’ representation that he has monitored the Colorado Springs’ taxi operations every day and concludes that RDSM has never refused a request for taxi service in its territory is implausible since Mr. Kamins’ primary residence is in Houston, Texas, and he operates other business interests.  Taking into consideration holidays and vacations, Colorado Cab finds it impossible for Mr. Kamins to know whether his taxi company has ever refused a request for service for any reason.

96. Additionally, Colorado Cab introduced evidence regarding population statistics for Colorado Springs and El Paso County.  Colorado Cab represents that it utilized these statistics in determining to seek operating authority in El Paso County.  Hearing Exhibit No. 4 depicts Colorado County population estimates for the years 2000 through 2007.  The table in Hearing Exhibit No. 4 was prepared by the U.S. Census Bureau in November 2008.  It shows that El Paso County’s population has increased from approximately 517,000 in April 2000 to 587,590 as of July 2007, representing an approximately 12 percent increase, which ranked the county second in population in Colorado.  

97. In comparing the populations of Boulder County (in which Colorado Cab has operating authority) with El Paso County to determine the viability of providing service there, Colorado Cab utilized data from the State Demography Office which indicates municipal population estimates by county.  Those results show that El Paso County has a significantly larger and more concentrated population than Boulder County.  Boulder County’s population is spread among Boulder (99,140), Lafayette (25,026), Longmont (85,008), Louisville (18,890), and Superior (10,333).  The unincorporated areas of Boulder County include 45,353 people.  El Paso County’s significant population areas (which exceed Boulder County by nearly 300,000) include Colorado Springs (394,177) and Fountain (22,078).  The unincorporated areas of El Paso County include 156,499 people.

98. Colorado Cab also takes issue with RDSM’s position that the Application is not in the public interest.  Colorado Cab finds flaws in Mr. Genovese’s argument that past operating ratios of previous taxi companies are indicative of destructive competition in the Colorado Springs market.  Reviewing Hearing Exhibit No. 22, Express Taxi’s Annual Report filed with the Commission, Colorado Cab notes that Express Taxi was under-capitalized and could operate only 17 to 22 cabs during 2000 to 2002.  Further, Express Taxi reported current assets of only $8,000 to $15,000 during those years, with current liabilities far in excess of assets.  Express Taxi also reported substantial negative equity during each of those years.  Additionally, Colorado Cab points out that while RDSM’s predecessor reported increasing operating ratios while Express Taxi was operating in 2000 to 2002 (Hearing Exhibit No. 21), Mr. Genovese failed to acknowledge his own report that the company’s operating ratio increased from 94.4 to 99.2, during a period when there was no competition, which is evidence of reasons other than competition for declining performance.  

99. Colorado Cab concludes that the data cited by Mr. Genovese from brief periods several years in the past do not support his conclusion that competition harms the incumbent.  As such, Colorado Cab further concludes that RDSM’s evidence fails to prove that granting its Application would be harmful to the public interest.  

C. Conclusions

100. The tension that exists between the doctrine of regulated competition as elucidated by the Court and the legislative intent behind HB08-1227 is readily apparent through previous taxicab decisions issued by this Commission and the reaction to those decisions.  While it has been suggested by several pundits that the legislative intent behind HB08-1227 was to open wide the Denver metropolitan area and Colorado Springs area markets to competition; the legislature nonetheless kept the doctrine of regulated competition as the prevalent standard in determining such applications.  This is the law, and therefore the responsibility of the Commission (and the undersigned ALJ) to consider the competing standards to cobble together a reasonably consonant standard for whether entry into these markets is appropriate according to the law.

101. As discussed previously, the burden to overcome the presumption of public need is upon the intervenor.  RDSM must show by a preponderance of the evidence that the public convenience and necessity does not require granting the application and that the issuance of the CPCN would be detrimental to the public interest.  The Court, in Morey II distinguished “public interest” and “public convenience and necessity” as one of degree, where the difference lies in “the extent to which governmental regulation will be used to inhibit free competition.” (Morey II, 629 P.2d at 1066-67)  

102. Mr. Kamins offered limited testimony regarding the need for protective regulation or whether granting the Application here would impair the ability of RDSM to adequately serve the public.  However, his statement alone that RDSM has never refused taxi service is not dispositive proof that there is no public need for the proposed service, that the public convenience and necessity does not require the proposed service, or that such service would be detrimental to the public interest.  

103. The statutory presumption of public need is buttressed by Colorado Cab’s evidence of the population growth of El Paso County and Colorado Springs as of November 2008.  It is clearly established that El Paso County is the second largest county in Colorado with a population approaching 600,000.  No testimony or evidence was introduced as to whether the Colorado Springs taxi market is at or near capacity or whether an increase in the number of taxis in that service area would cause an excess supply of taxis.  Nor was any public testimony received which indicated that the current El Paso County taxi market was adequately served by RDSM.  

104. Regarding Mr. Genovese’s testimony, the ALJ is not persuaded that the operating ratios of American Cab of Colorado Springs, Yellow Cab of Colorado Springs, and Express Taxi (as presented in Hearing Exhibit Nos. 16 and 20 through 22) reflect a pattern of destructive competition in the Colorado Springs area.  No foundation or record evidence exists that establishes a nexus between the operating ratios and competition in the marketplace other than the conclusory statement that since the operating ratios of Yellow Cab of Colorado Springs and Express Taxi were increasing in 2000 through 2002, it must be the result of competition.  Indeed Colorado Cab pointed out that Express Taxi was under-capitalized and could operate only 17 to 22 cabs during 2000 to 2002.  Further, Express Taxi reported current assets of only $8,000 to $15,000 during those years, with current liabilities far in excess of assets.  Express Taxi also reported substantial negative equity during each of those years.  Colorado Cab also points out that Yellow Cab of Colorado Springs did report increasing operating ratios in 1999, prior to Express Taxi entering the market.  The ALJ is also concerned that these operating ratios were reported eight to ten years prior to this Application.  The relevancy of the financial data is tenuous at best.  
105. There is simply not sufficient evidence establishing a link between competition in the Colorado Springs taxicab market and an inevitable negative effect on operating ratios as put forward by the intervenor.  No evidence or testimony was presented that ruled out other factors for the operating ratios.  It cannot be established by a preponderance of the evidence that competition is the sole cause of negative operating ratios for Yellow Cab of Colorado Springs and Express Taxi for the years 2000 through 2002 or if it was even a contributing factor.  RDSM’s premise that any competition will result in destructive competition is not sustainable.
106. In determining whether intervenor rebutted the presumption of public need under the regulated competition doctrine, the ALJ must look to classic public need criteria, as well as criteria such as the public’s need for low prices and quality service, the expected by-products of a healthy competitive market.  In determining whether the intervenor successfully met its burden of proof to rebut the presumption of public need and whether the public convenience and necessity does not require granting the application, and that the issuance of the certificate would be detrimental to the public interest, the testimony and evidence of its witnesses is crucial.  In this instance, the record testimony and evidence failed to sustain the intervenor’s burden of proof.

107. RDSM failed to overcome the presumption of public need.  The limited testimony of Mr. Kamins and the testimony and report of Mr. Genovese did not provide sufficient evidence that the public need for taxi service is currently being met by RDSM or that granting the Application would be detrimental to RDSM.  Nothing in the record indicates that granting the Application will impair RDSM’s ability to adequately serve the public.  
108. Because RDSM failed to overcome the presumption of public need, the Application will be granted.  However, in granting the Application, the ALJ is cognizant of another new entrant into the El Paso County market--Spring Cab.  The ALJ is also mindful that the Court has set a course regarding the imposition of regulated competition.  The Court, in Morey II, instructed that competition is to be viewed as desirable and that regulating competition should be limited to the extent it is necessary to serve the public interest.  Id.  The Court explained that there would be no necessity for protective regulation unless the granting of a new Application would impair the ability of incumbent taxi carriers to adequately serve the public.  Id.  The Court concluded that established carriers would be entitled to protection only to the extent that they need to be shielded from the consequences of an oversupply of taxi services.  Id.

109. In its Closing Statement of Position, RDSM requests that if the Application is granted, it should be limited to the same restrictions regarding the number of vehicles it may operate as was imposed upon Spring Cab by Decision No. R10-0157, Docket No. 09A-452CP, issued February 23, 2010.  The ALJ agrees with RDSM to a certain degree.  Therefore, while the Application of Colorado Cab will be granted, it is determined that placing some restrictions on the resulting operating authority is appropriate in order to protect the integrity of the market and serve the public interest.  Allowing Colorado Cab the unfettered capability to add taxicabs without restriction would impair the ability of the incumbent carrier to adequately serve the public.  

110. The record evidence provides that Colorado Cab intends to begin operations with approximately 25 taxis and increase that amount to 40 taxis by the end of its first year of operations.  It is found that the number of cabs initially proposed to be operated by Colorado Cab operating as Peak Taxi is sufficient to meet the needs of the public while providing Peak Taxi the opportunity to earn a fair rate of return.  Therefore, Colorado Cab’s operating authority will be restricted to no more than 40 vehicles in service at any one time.  This will further ensure that the grant of this Application does not saturate the Colorado Springs taxi market or impair the incumbent’s taxi operations. 

111. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

VII. ORDER

A. The Commission Orders That:

1. The Application of Colorado Cab Company, LLC, doing business as Denver Yellow Cab, Boulder Yellow Cab, Boulder SuperShuttle, Boulder Airporter, Boulder Airport Shuttle, and/or Boulder Express Shuttle, and Peak Taxi (Colorado Cab Company, LLC, doing business as Peak Taxi), for a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire as taxi service is granted with restrictions.

2. Colorado Cab Company, LLC, doing business as Peak Taxi, is granted authorization to operate as a common carrier by motor vehicle for hire as follows:

Transportation of 
passengers in taxi service 
between all points in the County of El Paso, State of Colorado, and from said points, on the one hand, to all points in the counties of Adams, Arapahoe, Boulder, Broomfield, Denver and Jefferson, State of Colorado, on the other hand.

RESTRICTION:  This Certificate of Public Convenience and Necessity is restricted:

(A)
Against having in taxi service more than 40 vehicles at any one time.

3. The authority granted in Ordering Paragraph No. 2 is conditioned on Colorado Cab Company, LLC, doing business as Peak Taxi, meeting the requirements contained in this Order.  The authority granted in Ordering Paragraph No. 2 is not effective until the requirements contained in this Order have been met.  
4. Colorado Cab Company, LLC, doing business as Peak Taxi, shall not begin operations under the Certificate of Public Convenience and Necessity granted by this Decision until it has satisfied all of the following conditions:
  
(a)
Caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission in accordance with Rule 6007 (Financial Responsibility) 4 Code of Colorado Regulations (CCR) 723-6;

(b)
For each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $5.00 vehicle identification fee required by Rule 4 CCR 723-6-6009, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 4 CCR 723-6-6401 (Unified Carrier Registration Agreement);

(c)
Filed an advice letter and tariff in compliance with Rule 4 CCR 723‑6‑6207 (Tariffs), and Rule 4 CCR 723-1-1210(c) (Advice Letters) with an effective date no earlier than ten days after the tariff is received by the Commission.  The advice letter and tariff must be filed as a new Advice Letter proceeding.  In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date;

(d)
Paid the $5.00 issuance fee required by § 40-10-109(1), C.R.S., or § 40‑11-108(1), C.R.S.; and

(e)
Received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.

5. If Colorado Cab Company, LLC, doing business as Peak Taxi, does not comply with the requirements of Ordering Paragraph No. 4 above, within 60 days of the effective date of this Decision, then Ordering Paragraph No. 2 above shall be void.  On good cause shown, the Commission may grant Colorado Cab Company, LLC, doing business as Peak Taxi, additional time for compliance with this Order.

6. The right of Colorado Cab Company, LLC, doing business as Peak Taxi, to operate shall depend upon its compliance with all present and future laws and regulations of the Commission.

7. Docket No. 09A-491CP is now closed.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

9. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Mile High Cab, Inc., filed a Motion to Permissively Intervene on August 5, 2009; however, ALJ Jennings-Fader denied that motion by Recommended Decision No. R09-0997, issued September 11, 2009.


� Testimony offered by Mr. Alexander indicated that the company had approximately 520 vehicles through its fleet and owner-operators.


� Consolidated Docket Nos. 08A-241CP, 08A-283CP, 08A-284CP-Extension and 08A-300CP.  This matter has generally been known as the “Union Taxi” matter.


� See, Decision No. C08-0933, Consolidated Docket Nos. 08A-241CP, 08A-283CP, 08A-284CP-EXT, and 08A-300CP, issued September 4, 2008.


� This quote refers to “public interest” instead of “public need,” however, the Morey II court used both terms interchangeably in this context.


� See, Decision No. C09-0207, p. 139, ¶508.


� Any questions regarding the completion of these requirements may be directed to Mr. Gary Gramlick of Commission Transportation Staff at 303-894-2870.
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