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dale e. isley
vacating prehearing conference; vacating hearing; approving stipulation; and modifying decision Nos. C07-0148 and C07-0149
Mailed Date:  June 13, 2011
I. STATEMENT, findings, and conclusions
1. The captioned applications were filed with the Colorado Public Utilities Commission (Commission) by the City of Fort Collins (Fort Collins) on December 26, 2006.  Notice of the applications was given on January 5, 2007, and timely interventions were filed in both proceedings by the Union Pacific Railroad Company (UP).

2. On February 13, 2007, Fort Collins amended both applications in certain respects and they were granted by the Commission on February 21, 2007.  See, Decision Nos. C07-0148, Docket No. 06A-670R  and C07-0149, Docket No. 06A-671R.
  These decisions authorized and ordered Fort Collins to proceed with the installation of pedestrian traffic signals at railroad crossings located at Horsetooth Road and Drake Road (Crossings) and to interconnect and preempt such traffic signals with the railroad signal controller at the Crossings.   

3. On April 28, 2009, Fort Collins filed pleadings in both matters requesting that the applications be withdrawn and that Decision Nos. C07-0148 and C07-0149 be vacated.  On May 15, 2009, UP filed pleadings opposing these requests.

4. On June 19, 2009, the Commission referred these matters to the undersigned Administrative Law Judge (ALJ).

5. On July 14, 2009, these matters were consolidated for hearing purposes and a hearing was scheduled for November 18, 2009.  See, Decision No. R09-0760-I.  That decision also established filing deadlines for a stipulation and briefs in connection with an inquiry into the Commission’s jurisdiction over the issues raised by the parties.  On September 29, 2009, the ALJ issued an order ruling that the Commission had jurisdiction to determine such issues.  See, Decision No. R09-1104-I.

6. At the request of the parties, the November 18, 2009 hearing date was vacated, the procedural schedule established by Decision No. R09-0760-I was amended in certain respects, and the hearing was re-scheduled for January 26, 2010.  See, Decision No. R09-1188-I.

7. On January 19, 2010, the parties jointly filed a pleading entitled “Stipulation and Statement of Matters to be Determined” (First Stipulation).  The First Stipulation proposed that Pedestrian Hybrid Beacons (PHBs) be installed at the Crossings.  The plans for such installations were shown in Exhibits A and B to the First Stipulation.  

8. On January 25, 2010, the January 26, 2010, hearing date was vacated and a hearing on the First Stipulation was scheduled for March 10, 2010.  See, Decision No. R10‑0067-I.  

9. A hearing was held in connection with the First Stipulation as scheduled.  On May 25, 2010, the ALJ issued an interim order rejecting the First Stipulation.  See, Decision No. R10-0519-I.  In so ruling, the ALJ found that installation of PHBs at the Crossings, at least as proposed by the First Stipulation, would not promote public safety as a result of potential motorist confusion caused by the yellow beacon/flashing red light “overlap” that would result from use of the motion detection circuitry currently serving the tracks at the Crossings.  

10. On July 2, 2010, Fort Collins filed a Motion to Set Aside, Modify or Stay Interim Order R10-0519-I (Motion to Set Aside).  UP filed its Response to the Motion to Set Aside on July 19, 2010.
11. On August 18, 2010, the ALJ granted the Motion to Set Aside, in part.  See, Decision No. R10-0903.  That decision granted Fort Collins’ request that the status of this consolidated proceeding be returned to the original applications approved by the Commission in 2007; i.e., that it be allowed to withdraw its request to vacate Decision Nos. C07-0148 and C07‑0149 and that it install standard traffic lights at the Crossings as authorized and ordered by the Commission in those decisions.  In addition, the recommended decision ordered that, to the extent necessary, Decision Nos. C07-0148 and C07-0149 were modified for the purpose of requiring that Fort Collins install the traffic lights in such a manner that they do not conflict and/or overlap with the flashing red lights on the railroad crossing signals serving the Crossings.  This ruling anticipated that it would be necessary to modify the circuitry serving the tracks at the Crossings at considerable expense to Fort Collins in order to eliminate the signal “overlap” described in paragraph 9 above.

12. On September 7, 2010, Fort Collins filed exceptions to Decision No. R10-0903 along with an Affidavit from Joseph P. Olson (Olson Affidavit).  UP filed a response to the Fort Collins exceptions on October 5, 2010, along with a Motion to Strike the Olson Affidavit.

13. UP filed its exceptions to Decision No. R10-0903 on September 17, 2010.  Fort Collins filed a response to the UP exceptions on September 29, 2010.

14. On December 13, 2010, the Commission remanded this matter to the ALJ for further proceedings.   See, Decision No. C10-1322 (Remand Order).

15. On January 12, 2011, the firm of Swift and Bramer, LLP, entered their appearance as legal counsel for Fort Collins in this proceeding.

16. In light of the Remand Order, another pre-hearing conference was held on January 26, 2011.  See, Decision No. R11-0041-I.  Hearings were scheduled for May 3 and 4, 2011, and further procedural deadlines were established on January 27, 2011.  See, Decision No. R11-0091-I.  At the request of the parties, the May 3 and 4, 2011, hearing dates were vacated, the hearing was reset for June 15, 2011, and other procedural deadlines were modified.  See, Decision Nos. R11-0279-I issued March 15, 2011; R11-0365-I issued April 5, 2011; and R11-0411-I; April 19, 2011.

17. On February 28, 2011, Fort Collins filed its List of Witnesses, Summary of Testimony and Exhibits.  UP filed its Designation of Witnesses, Summary of Testimony and Exhibits on April 19, 2011.

18. On June 2, 2011, the ALJ issued an order setting another pre-hearing conference on June 8, 2011.  See, Decision No. R11-0619-I.

19. On June 6, 2011, the parties provided the ALJ a copy of a Stipulation and Statement of Matters to be Determined (Second Stipulation).
  A copy of the Second Stipulation is attached hereto as Appendix A and is incorporated into this recommended decision as if fully set forth herein.

20. The Second Stipulation provides that Fort Collins will install standard vehicular traffic control signals at the Crossings consistent with the original applications filed in Docket Nos. 06A-670R and 06A-671R.  It also confirms that it is possible to interconnect such signals to existing UP track circuitry in order to provide preemption of the pedestrian signals at the Crossings in accordance with the Traffic Signal Plans shown on Exhibits A and B of the Second Stipulation.  
21. Paragraphs 2 through 4 at page 3 of the Second Stipulation describe the sequence of the operation of the proposed vehicular traffic control signals, pedestrian signals, and railroad crossing signals under various scenarios; i.e., when a train approaches the Crossings, when no trains or pedestrians are present at the Crossings, and when the pedestrian signals are activated by a trail user at the Crossings.  This description establishes that the installation and preemption as proposed under the terms of the Second Stipulation allows these signals to operate without the “overlap” problem addressed by Decision Nos. R10-0519-I and R10-0903 and referred to in paragraph 9 above.  As such, installation of the of the standard vehicular traffic control devices in the manner described in the Second Stipulation will promote public safety by, among other things, conveying a clear and simple meaning to motorists and pedestrians traversing the Crossings.

22. Paragraph 5 at page 3 of the Second Stipulation describes the work that will be required at the Crossings to accomplish the signal sequence described above and provides that Fort Collins will pay all costs incurred by UP (estimated at $13,400.00) to perform that work.

23. On June 7, 2011, counsel for the parties informally advised the ALJ of two other aspects of the parties’ agreement that were not contained in the Second Stipulation.  First, the parties have agreed that construction and maintenance agreements relating to the installation described in the Second Stipulation will be finalized within 90 days of the effective date of this recommended decision.  Second, the parties have agreed that the installation described in the Second Stipulation should be completed 90 days thereafter.

24. After reviewing the Second Stipulation, the ALJ informally advised the parties that, in his opinion, their agreement to install standard vehicular traffic control signals at the Crossings in the manner described therein effectively resolved all outstanding issues in this consolidated docket.  The parties have advised the ALJ that they are in agreement with that assessment.  As a result, this matter is now positioned for resolution under the Commission’s  modified, no hearing, procedure.  Therefore, the prehearing conference scheduled for June 8, 2011, and the evidentiary hearing scheduled for June 15, 2011, will be vacated.

25. The proposal set forth in the Second Stipulation, that Fort Collins will install standard vehicular traffic control signals at the Crossings consistent with the original applications filed in Docket Nos. 06A-670R and 06A-671R, effectively results in: (a) the withdrawal of Fort Collins’ request that Decision Nos. C07-0148 and C07-0149 be vacated; and (b) a request that Decision Nos. C07-0148 and C07-0149 be modified for the purpose of incorporating the provisions of the Second Stipulation.  The ALJ finds and concludes that the Second Stipulation is just and reasonable, is in the public interest, and should be accepted and approved.  As a result, these requests will be granted.  
26. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. ORDER

A. The Commission Orders That:

1. The Stipulation and Statement of Matters to be Determined filed in the captioned consolidated proceeding by the City of Fort Collins and the Union Pacific Railroad Company on June 8, 2011, is accepted and approved.  The Stipulation and Statement of Matters to be Determined , a copy of which is attached hereto as Appendix A, is incorporated into this Order as if fully set forth herein.  

2. The parties shall comply with all the terms of the Stipulation and Statement of Matters to be Determined filed on June 8, 2011.

3. The request of the City of Fort Collins that Decision Nos. C07-0148 and C07‑0149 be vacated is withdrawn.
4. Decision Nos. C07-0148 and C07-0149 are hereby modified for the purpose of incorporating therein the provisions of the Stipulation and Statement of Matters to be Determined filed on June 8, 2011.
5. The prehearing conference scheduled in this matter for June 8, 2011, is vacated.

6. The hearing scheduled in this matter for June 15, 2011, is vacated.

7. The City of Fort Collins and the Union Pacific Railroad Company shall finalize construction and maintenance agreements relating to the installation described in the Stipulation and Statement of Matters to be Determined within 90 days of the effective date of this recommended decision.  The City of Fort Collins shall file a copy of such construction and maintenance agreements (and any modifications or amendments thereto) with the Commission within ten days after they have been finalized.

8. The City of Fort Collins and the Union Pacific Railroad Company shall endeavor to complete the installation described in the Stipulation and Statement of Matters to be Determined within 90 days after finalizing the construction and maintenance agreements relating to that project.  The City of Fort Collins shall advise the Commission, in writing, of the completion of the installation within ten days after such completion.
9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

                                    Administrative Law Judge










� UP did not object to the intent and purpose of the applications and its opposition thereto was satisfied on the basis of the amendments filed by Fort Collins.  See, Decision Nos. C07-0148 and C07-0149 at ¶¶ 3 and 4.  Therefore, the applications were granted on an uncontested basis.


� The Second Stipulation was filed with the Commission on June 8, 2011.


� On June 7, 2011, the ALJ advised the parties that the prehearing conference and the evidentiary hearing would be vacated.
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