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I. STATEMENT

1. On May 26, 2011, the Motion to Dismiss or for Summary Judgement[sic] and Request to File a Reply was filed by Bar Nothing Ranches, LLC (Bar Nothing).

2. On June 9, 2011, Black Hills Response to Bar Nothing's Motion to Dismiss was filed by Black Hills/Colorado Electric Utility Company LP (Black Hills).

A. Standard of Review

3. Rule 1400 of the Commission's Rules of Practice and Procedure permits summary judgment motions filed in accordance with Colorado Rule of Civil Procedure (C.R.C.P.) 56.  

4. The principles applicable to a motion for summary judgment are well known.  

5. Summary judgment is appropriate when the pleadings and supporting documents clearly demonstrate that no issues of material fact exist and the moving party is entitled to judgment as a matter of law.  A court must afford all favorable inferences that may be drawn from the undisputed facts to the nonmoving party, and must resolve all doubts as to the existence of a triable issue of fact against the moving party.  

6. Cotter Corporation v. American Empire Surplus Lines Insurance Company, 90 P.3d 814, 819 (Colo. 2004); see also A.C. Excavating, Inc. v. Yacht Club II Homeowners Association, Inc., 114 P.3d 862, 865 (same).  “Summary judgment is a drastic remedy and is never warranted except on a clear showing that there is no genuine issue as to any material fact.”  People v. Hernandez & Associates, Inc., 736 P.2d 1238 (Colo. App. 1986).  Even if “it is extremely doubtful that a genuine issue of [material] fact exists[,] … summary judgment is not appropriate in cases of doubt.”  Abrahamsen v. Mountain States Telephone and Telegraph Company, 494 P.2d 1287, 1290 (Colo. 1972).  

7. The Colorado Supreme Court reviewed summary judgment mechanics as applied to a defendant’s request for entry of summary judgment in Ginter v. Palmer & Co., 585 P.2d 583 (Colo. 1978).  Applied in this docket, Bar Nothing must make a convincing showing that entry of summary judgment is appropriate due to a lack of genuine issues of fact before Black Hills is obliged to respond as provided in Rule 56 C.R.C.P.  Ginter at 585.  

8. Similarly, in Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987), the Supreme Court outlined the burden of proof applicable in this motion for summary judgment.  The “initial burden of production on the moving party, which burden when satisfied then shifts to the nonmoving party, and an ultimate burden of persuasion, which always remains on the moving party.” Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987), citing 10A C. Wright, A. Miller & M. Kane, Federal Practice and Procedure § 2727 (2d ed. 1983).

9. Not bearing the burden of persuasion at trial, to prevail in summary judgment on an issue, Bar Nothing may satisfy its initial burden of production by showing an absence of evidence in the record to support Black Hills’ case.  Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987).  Justice Brennan’s dissent in Celotex Corp. v. Catrett, discussed the mechanics:

Plainly, a conclusory assertion that the nonmoving party has no evidence is insufficient. Such a ‘burden’ of production is no burden at all and would simply permit summary judgment procedure to be converted into a tool for harassment. Rather, as the Court confirms, a party who moves for summary judgment on the ground that the nonmoving party has no evidence must affirmatively show the absence of evidence in the record. This may require the moving party to depose the nonmoving party's witnesses or to establish the inadequacy of documentary evidence. If there is literally no evidence in the record, the moving party may demonstrate this by reviewing for the court the admissions, interrogatories and other exchanges between the parties that are in the record. Either way, however, the moving party must affirmatively demonstrate that there is no evidence in the record to support a judgment for the nonmoving party.

Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987) citing Celotex Corp. v. Catrett, 106 S. Ct. 2548, 2557-58, 91 L. Ed. 2d 265, 279 (citations omitted).

10. The Administrative Law Judge finds that Bar Nothing failed to meet its burden of proof regarding the motion for summary judgment.

11. A fact is “material,” for purposes of a motion for summary judgment, if it will affect the outcome of the case.  Gadlin v. Metrex Research Corporation, 76 P.3d 928 (Colo. App. 2003).  

12. Bar Nothing states that Black Hills’ Application fails to describe the transmission line which will be necessary to connect the Busch Wind Farm to the Black Hills electrical system.  Based thereupon, dismissal or summary judgment is requested because the cost of transmission must be part of any reasonable cost-benefit analysis.  Arguments are also presented regarding construction of the transmission line.

13. Black Hills reiterates the statement in the application that it neither requests a certificate of public convenience and necessity (CPCN) for transmission facilities nor requests a finding that one is not necessary.  Simply, appropriateness of granting a CPCN to construct transmission facilities or conditions that may be appropriate thereupon is beyond the scope of the proceeding. 

14. While Bar Nothing argues that a finding of public convenience and necessity in this Application is necessarily dependent upon determinations regarding transmission to connect the facility to its system, no basis in law is shown that the Application cannot be granted based upon the facts presented.  Further, Bar Nothing failed to demonstrate that no triable facts remain in dispute regarding whether the public convenience and necessity requires the proposed facilities.

15. Bar Nothing presents insufficient cause for leave to file a reply.  The request will be denied.

II. order

A. It Is Ordered That:

1. The Motion to Dismiss or for Summary Judgement[sic] and Request to File a Reply filed by Bar Nothing Ranches, LLC on May 26, 2011, is denied.

2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
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