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I. STATEMENT  

1. On December 3, 2010, the Town of Winter Park (Winter Park, Town, or Applicant) filed an Application (with attachments) in which the Town sought authority to modify the existing at-grade crossing located at King’s Crossing Road in the Town and the existing at-grade crossing located at Vasquez Road in the Town.  This filing commenced this proceeding.  On December 14, 2010, Applicant filed an Amended Application with attachments.  

2. On December 10, 2010, the Commission gave notice of the Application; established an intervention period; and established a procedural schedule.  Decision No. R11 0090-I vacated that procedural schedule.  

3. Cornerstone Winter Park Holdings, LLC and Grand Park Development, LLC (collectively, Cornerstone), intervened of right on January 3, 2011.  Cornerstone raised issues addressed only to the King’s Crossing Road at-grade crossing.  

4. Union Pacific Railroad Company (UPRR) intervened of right on January 10, 2011.  In its intervention, UPRR neither opposed nor contested the granting of the Application as it was noticed.  
5. By Decision No. C11-0070, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S.  In that same Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

6. Pursuant to Decision No. R11-0090-I, the ALJ convened a prehearing conference on February 11, 2011.  Applicant, Cornerstone, and UPRR were present; were represented by legal counsel; and participated.  

7. On February 9, 2011, Applicant filed a Motion to Amend Application.  A verified Amended Application dated February 9, 2011 accompanied the motion.  By its filing Applicant sought to remove the King’s Crossing Road proposed at-grade crossing improvements from this proceeding.  At the prehearing conference held on February 11, 2011, intervenors stated that they had no objection to the granting of the Motion.  By Decision No. R11-0162-I, the ALJ granted the February 9, 2011 motion; narrowed the scope of this proceeding to include only the proposed improvements to the existing at-grade crossing at Vasquez Road in Winter Park, Colorado; ordered the caption of the docket changed to reflect the narrowed scope of this proceeding; and dismissed Cornerstone from this docket.  
8. The Parties in this proceeding are Applicant and UPRR.  

9. In Decision No. R11-0162-I and at the prehearing conference, the ALJ directed the Parties to file either a settlement agreement or proposed hearing dates.  The ALJ also directed the Parties to respond to questions posed by the ALJ during the prehearing conference.  By Decision No. R11-0429-I, the ALJ extended to May 31, 2011 the time for the Parties to make their filing.  
On May 31, 2011, the Parties filed their Joint Motion to Deem the Application Complete (Motion).
  Accompanying the filing were the Affidavit of Drew Nelson, a copy of the 

10. Agreement Regarding Quiet Zone Warning Devices dated and effective May 27, 2011 (Agreement), and a Memorandum of Law.
  
11. Both Parties are signatories to the Motion.  As a result, waiving response time to the Motion will not prejudice any party.  The ALJ will waive response time to the Motion.  

12. The ALJ now considers the substance of the Motion.  

13. Mr. Nelson is the Town Manager of Winter Park.  In his Affidavit, he responds to three questions posed by the ALJ.  Mr. Nelson’s Affidavit at ¶ 2 contains an amendment to page 7, ¶ 2 of, and to Attachment B to, the Application filed on February 9, 2011.
  In addition, Mr. Nelson’s Affidavit at ¶ 4 contains an amendment to the note on Drawing C1.0 of the Application filed on February 9, 2011.
  Finally, Mr. Nelson’s Affidavit at ¶ 3 explains the 18-month construction period discussed in the Application at page 9.  

14. In the Agreement, the Parties discuss Applicant’s desire to install a Quiet Zone within its jurisdictional boundaries pursuant to 49 Code of Federal Regulations Part 222.  To accomplish this goal, the Parties identify the crossing warning devices that will be installed at the Vasquez Road crossing.  The Agreement states, at ¶ 2, that UPRR will design, install, and maintain the crossing warning devices; that, once installed, the crossing warning devices will be the property of Applicant; and that Applicant is responsible for highway improvements, including highway approaches and crossing surface extensions, at the crossing.  Paragraph 2.d of the Agreement sets out UPRR’s duties and responsibilities; these include all necessary maintenance and operation of the crossing warning devices.  In ¶¶ 2.a and 2.b of the Agreement, Applicant agrees to be responsible for all costs, including the cost of construction; the cost of operation and maintenance of the crossing warning devices in excess of UPRR’s current cost of operation and maintenance; and the cost resulting from or associated with any relocation of the crossing warning devices.  
15. The ALJ has reviewed the Nelson Affidavit, the Application, and the Agreement.  Based on that review and the entire record in this proceeding, the ALJ finds that the Nelson Affidavit and the Agreement provide a sufficient response to the questions posed by the ALJ.  
16. In the Motion at ¶ 10, the Parties state that, with the amendments to the February 9, 2011 Application and given the signed Agreement, “there are no contested issues for the ALJ to decide.”  Given the Application
 and based on review of the record,
 the ALJ agrees with the Parties and finds that there is no contested issue to be decided.  

17. The ALJ finds that the Motion states good cause and that granting the Motion will not prejudice any party.  The ALJ will grant the Motion insofar as it (a) seeks Commission consideration of the unopposed and uncontested Application, as amended, under the Commission’s modified procedure and without a formal hearing; and (b) seeks a decision granting the Application.  The ALJ will deny the Motion insofar as it seeks a second determination by the Commission that the Application is complete.  
18. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, the uncontested and unopposed Application may be considered under the Commission’s modified procedure and without a formal hearing.  The ALJ finds that the uncontested and unopposed Application can be, and should be, considered under the Commission’s modified procedure and without a formal hearing.  
19. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS, DISCUSSION, AND CONCLUSIONS
20. The Commission has subject matter jurisdiction in this matter pursuant to 
§§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.  For purposes of this proceeding, the Commission has personal jurisdiction over Applicant.  Section 40-4-106(2), C.R.S.  
21. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention opposing the Application was filed.  

22. Applicant is the Town of Winter Park, Colorado.  The improvements to the 
at-grade crossing that are the subject of this proceeding are proposed to be built within the Town of Winter Park.  
23. Intervenor UPRR is a Delaware corporation in good standing in Colorado.  UPRR owns and operates the track at the Vasquez Road crossing that is the subject of this proceeding.  

24. The Federal Railroad Administration assigns to each railroad crossing a unique identifier known as the DOT crossing number.  Each crossing in the country has such an unique crossing number.  

25. The crossing at issue is the at-grade Vasquez Road crossing in Winter Park, Colorado.  This crossing is DOT crossing number 253316J and is located at mile post number 59.02 on the track of the UPRR’s Moffat Tunnel Subdivision.  
26. Vasquez Road is a two-lane paved collector roadway with one 12-foot-wide vehicle travel lane in each direction and a shoulder on each side.  There is an existing 7.5-foot-wide pedestrian and bicycle trail on the north side of the crossing.  This trail, which is attached to the roadway, will remain.  
27. At present, the Vasquez Road crossing has a raised median barrier and 
mast-mounted flashing light signals with gates and warning bells.  The Commission authorized the existing crossing warning devices in Decisions No. 88683
 and No. C94-0666.
  
28. Winter Park proposes to replace the existing at-grade Vasquez Road crossing warning devices with an upgraded crossing signal, two automatic gates, flashing lights, constant warning time detection circuitry, remote monitoring device, and battery and charger.  Winter Park proposes to extend the existing raised medians to provide a 100-foot-long non-traversable median barrier on each side of the roadway approach to the crossing.
  Winter Park proposes no other roadway improvements at this crossing.  

29. Currently, on average, there are 18 UPRR train movements per day at the Vasquez Road crossing.  The maximum train speed is 30 miles per hour (MPH).  There are no projections for future UPRR train traffic because UPRR “does not provide [such projections] as its business is reliant on market demands.”  Application at 5.  
30. At present, the average daily traffic volume (ADT) at the Vasquez Road crossing is 100 vehicles.  The planning estimates show that, in 2020, the ADT at the Vasquez Road crossing will be 125 vehicles.  Planning estimates show that, in 2030, the ADT at this crossing will be 150 vehicles.  The roadway design speed is 25 MPH.  
The estimated cost to construct the proposed crossing warning devices is 

31. approximately is $ 222,400.  As specified in the Agreement, Winter Park will pay the entire cost of the crossing warning device upgrades.  

32. Winter Park states that construction will begin in June 2011.  Winter Park anticipates that construction will be completed by December 2012.  
33. The Agreement states, at ¶ 2, that UPRR will design, install, and maintain the crossing warning devices; that, once installed, the crossing warning devices will be the property of Applicant; and that Applicant is responsible for highway improvements,
 including highway approaches and crossing surface extensions, at the Vasquez Road crossing.  Design and installation of the crossing warning devices will be subject to this requirement:  the location of the equipment must meet the signal placement requirements outlined in the Manual on Uniform Traffic Control Devices (MUTCD).  

34. In ¶¶ 2.a and 2.b of the Agreement, Applicant agrees to be responsible for all costs, including the cost of construction of the crossing warning devices; the cost of operation and maintenance of the crossing warning devices in excess of UPRR’s current cost of operation and maintenance; and the cost resulting from or associated with any relocation of the crossing warning devices.  This will be subject to these requirements:  (a) any movement or replacement of safety equipment at the crossing must be approved in advance by the Commission; and (b) any movement or replacement of safety equipment at the crossing must meet the signal placement requirements outlined in the MUTCD.  
As discussed above in note 2, many Commission decisions require the railroad, at its own expense, to maintain the crossing warning devices authorized by the decisions.  

35. The Commission, however, is not bound by the doctrine of stare decisis.  Colorado-Ute Electric Association v. Public Utilities Commission, 760 P.2d 627 (Colo. 1988).  Thus, previous decisions in railroad-related cases do not mandate a given outcome in this proceeding.
  Each case before the Commission is determined on its facts, its merits, and the arguments presented.  
36. In this case, the record supports the Agreement provision pursuant to which Winter Park agrees to be responsible for the cost of operation and maintenance of the crossing warning devices in excess of UPRR’s current cost of operation and maintenance.  This decision will not serve as binding precedent in later Commission proceedings.  
37. The record supports granting the Application as modified by the Nelson Affidavit, as explained in the Agreement, and as modified by this Decision.  Subject to the conditions imposed by this Decision, the Application, as modified and explained, will be granted.  

38. Subject to the conditions imposed by this Decision, Winter Park will be authorized to construct, and will be ordered to construct, the crossing warning devices and the medians described in the Application as modified by this Decision.  
39. As a condition of granting the Application, Winter Park will be ordered to inform the Commission in writing when the crossing warning devices and the medians authorized by this Decision are complete and operational (completion report).  Winter Park will be ordered to file the completion report within ten calendar days of the date on which the crossing warning devices and the medians authorized by this Decision are operational.  The Commission expects the completion report to be filed on or before February 28, 2013.  The Commission understands that the completion report may be filed earlier or later than February 28, 2013, depending on changes or delays to the construction schedule.  
40. As a condition of granting the Application and pursuant to Rule 4 CCR 723-7-7211(c), Winter Park will maintain, at its own expense, the roadway approaches to the Vasquez Road crossing.  
41. Pursuant to Rule 4 CCR 723-7-7211(a) and Rule 4 CCR 723-7-7301(a), UPRR will continue to be responsible for maintaining the tracks and appurtenances; the railroad equipment; the crossing surface; and the crossing signal equipment.
  

42. By Decision No. C10-0765, the Commission opened Docket No. 10M-517R relating to the highway-rail grade crossing national inventory.  In that proceeding, among other things, the Commission seeks current information about warning devices and signage at public crossings to assure the accuracy of the Colorado portion of the U.S. Department of Transportation (U.S. DOT) crossing inventory database.  To assure that the database contains accurate information about the Vasquez Road crossing after installation of the devices authorized by this Decision, the ALJ will order UPRR to file with the Commission, on or before February 28, 2013, a copy of the U.S. DOT crossing inventory form that contains the updated information for the Vasquez Road crossing.
  The Commission understands that the updated U.S. DOT crossing inventory form may be filed earlier or later than February 28, 2013, depending on changes or delays to the construction schedule.  

43. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. Consistent with the discussion above, the Joint Motion to Deem the Application Complete is granted in part.  
2. The Application filed on February 9, 2011 by the Town of Winter Park, Colorado is modified by the Affidavit of Drew Nelson filed on May 31, 2011; is explained by the Agreement Regarding Quiet Zone Warning Devices filed on May 31, 2011; and is modified by this Decision.  
3. As modified and explained, and subject to the conditions contained in this Decision, the Application filed on February 9, 2011 by the Town of Winter Park, Colorado is granted.  
4. Subject to the conditions stated in this Decision, the Town of Winter Park, Colorado is authorized to construct, and shall construct, at the Vasquez Road crossing in Winter Park, Colorado the improvements of an upgraded crossing signal, two automatic gates, flashing lights, constant warning time detection circuitry, remote monitoring device, and battery and charger, as described in the Application filed on February 9, 2011 as that Application has been modified by the Affidavit of Drew Nelson filed on May 31, 2011; explained by the Agreement Regarding Quiet Zone Warning Devices filed on May 31, 2011 and modified by this Decision.  
5. Subject to the conditions stated in this Decision, the Town of Winter Park is authorized to extend, and shall extend, the existing raised medians to provide a 100-foot-long non-traversable median barrier on each side of the roadway approach to the Vasquez Road crossing in Winter Park, Colorado, as described in the Application filed on February 9, 2011 as that Application has been modified by the Affidavit of Drew Nelson filed on May 31, 2011; explained by the Agreement Regarding Quiet Zone Warning Devices filed on May 31, 2011; and modified by this Decision.  
6. The authority granted by Ordering Paragraphs No. 4 and No. 5 is conditioned upon Union Pacific Railroad Company’s designing and installing the crossing warning devices at the Vasquez Road crossing in Winter Park, Colorado so that the location of the equipment meets the signal placement requirements outlined in the Manual on Uniform Traffic Control Devices.  
7. The authority granted by Ordering Paragraphs No. 4 and No. 5 is conditioned upon the following requirements:  (a) any movement or replacement of safety equipment at the Vasquez Road crossing in the Town of Winter Park must be approved in advance by the Commission; and (b) any movement or replacement of safety equipment at the Vasquez Road crossing in the Town of Winter Park must meet the signal placement requirements outlined in the Manual on Uniform Traffic Control Devices.  
8. The authority granted by Ordering Paragraphs No. 4 and No. 5 is conditioned upon the Town of Winter Park, Colorado filing a report with the Commission, which report shall inform the Commission when the crossing warning devices and the medians are complete and operational (completion report).  The Town of Winter Park, Colorado shall file the completion report within ten calendar days of the date on which the crossing warning devices and the medians are installed and operational.  The Commission expects the completion report to be filed on or before February 28, 2013.  That said, the Commission understands that the completion report may be filed earlier or later than February 28, 2013, depending on changes or delays to the construction schedule. 
9. The Town of Winter Park, Colorado shall continue to maintain, at its expense, the roadway approaches to the Vasquez Road crossing in Winter Park, Colorado.  

10. The Union Pacific Railroad Company shall continue to be responsible for maintaining the tracks and appurtenances, the railroad equipment, crossing surface, and crossing signal equipment  at the Vasquez Road crossing in Winter Park, Colorado.  
11. The Union Pacific Railroad Company shall file with the Commission a copy of the U.S. Department of Transportation (U.S. DOT) crossing inventory form that contains information for the Vasquez Road crossing in Winter Park, Colorado updated to reflect the changes authorized by this Decision.  The Union Pacific Railroad Company shall make this filing on or before February 28, 2013.  The Commission understands that the updated U.S. DOT crossing inventory form may be filed earlier or later than February 28, 2013, depending on changes or delays to the construction schedule.  
12. The Commission retains jurisdiction to enter such orders as may be necessary to effectuate the purposes of this Decision.  
13. Response time to the Joint Motion to Deem the Application Complete is waived.  
14. Docket No. 11A-907R is closed, subject to receipt of the compliance filings required by this Decision.  

15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

16. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, to modify, to annul, or to reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

17. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Director
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OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
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�  As discussed above, the Commission deemed the Application complete by Decision No. C11-0070.  All subsequent amendments to the Application filed on December 3. 2011 have narrowed the scope of the application as originally filed.  The ALJ finds that the Commission need not deem the Application complete a second time.  


�  The Memorandum of Law addresses what the Parties characterize as a jurisdictional issue raised by a question posed by the ALJ at the prehearing conference.  The Parties identify the issue thusly:  “Has the [Commission] exceeded its statutory authority by attempting to order a certain allocation of maintenance costs between the Town and [UPRR] for maintenance of crossing warning devices after the subject quiet zone project has been completed?”  Memorandum of Law at 1.  


In this Decision the ALJ will grant the Application and will leave undisturbed the financial obligations of Winter Park and of UPRR as stated in the Agreement.  Given this result, the ALJ neither reaches nor decides what the Parties characterize as a jurisdictional issue.  Nonetheless, the ALJ has general observations concerning the Parties’ issue and the ALJ’s inquiry into the allocation issue.  


First, this Commission derives its authority from article XXV of the Colorado Constitution.  The Colorado Supreme Court has held that “article XXV effectuates a broad delegation of legislative power to the [Commission], vesting the commission with as much authority as the general assembly had prior to the adoption of article XXV in 1954.”  Mountain States Telephone and Telegraph Company v. Public Utilities Commission, 763 P.2d 1020, 1025 (Colo. 1988).  “The Commission therefore has considerable discretion in its choice of the means to accomplish its functions.  However, the [Commission] does not have limitless legislative prerogative.”  City of Montrose v. Public Utilities Commission, 629 P.2d 619, 622 (Colo. 1981) (internal citations omitted).  Commission authority is subject to restrictions that the General Assembly may impose.  The Commission has authority unless the General Assembly restricts that authority.  Colorado-Ute Electric Association, Inc. v. Public Utilities Commission, 760 P.2d 627, 638-39 (Colo. 1988).  Thus, there is no need for the legislature to grant authority to the Commission.  


Second, the Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. Public Utilities Commission, 692 P.2d 1085, 1089 (Colo. 1984). In addition, the Commission may conduct independent investigations concerning matters pending before it, including adjudications.  Section 40-6-113(6), C.R.S. (record includes “information secured by the commission on its own initiative”); Colorado Energy Advocacy Office v. Public Service Company of Colorado, 704 P.2d 298, 304 (Colo. 1985).  The Commission is not bound by the proposals made by the parties before it.  The Commission may enter the orders that it deems necessary to assure that the final result is just, reasonable, and in the public interest provided the evidentiary record (including any information obtained by the Commission through its investigatory function) supports the result and provided the reasons for the choices made are stated.  


Third and finally, in the past the Commission has ordered a railroad, at its own expense, to maintain crossing warning devices.  See, e.g., Decisions No. C04-1306, No. C03-1307, No. C02-1006, No. C01-0750, No. C96-0297, No. R10-0843, and No. R05-0284 (each orders UPRR to maintain, at its own expense, the crossing warning devices authorized by the decision).  In fact, the Commission decisions authorizing the existing Vasquez Road crossing warning devices order the railroad, at is own expense, to pay for maintenance of the crossing warning devices.  Decision No. C94-0666 at Ordering Paragraph No. 4 (“The Denver & Rio Grande Western Railroad Company shall continue to maintain the warning devices at its own expense for the life of the crossing so protected.”); Decision No. 88683 at Ordering Paragraph No. 3 (“The Denver & Rio Grande Western Railroad Company shall operate and maintain the crossing protection devices at its own expense for the life of the crossing so protected.”).  As a result, the ALJ inquired of the Parties whether Winter Park’s agreement to reimburse UPRR for UPRR’s costs of maintaining the crossing warning devices was consistent with previous Commission decisions.  


�  The Application is amended to reflect that there will be two electronic bells at the crossing.  


�  The note is amended to require compliance with the requirements of Rule 4 Code of Colorado Regulations 723-7-7211(b).  


�  Unless the context indicates otherwise, reference to the Application is to the Application as amended on February 9, 2011, as further amended by the Affidavit of Drew Nelson, and as explained by the Agreement.  


�  This includes the fact that UPRR neither opposed nor contested the Application.  


�  Decision No. 88683 is a Recommended Decision dated May 4, 1976 and entered in Application No. 28948.  This Recommended Decision became a Commission Decision by operation of law.  


�  Decision No. C94-0666 was mailed on May 27, 1994 and was entered in Docket No. 90A-406R.  


�  According to Winter Park, the extensions of the existing medians are “supplementary safety measures [that] will [deter] motorists from driving around a lowered gate.”  Application at 6.  


�  This appears to include extension of the medians.  


�  The Commission may establish policy in decisions in adjudications.  An established policy must be considered in subsequent cases.  


�  The financial obligations of Winter Park and of UPRR with respect to the crossing warning devices are established in the Agreement.  


�  UPRR is required to provide U.S. DOT with current information about warning devices and signage at public crossings.  Given the changes authorized by this Decision, the ALJ understands that UPRR should file an updated Vasquez Road crossing inventory form with U.S. DOT.  
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