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I. STATEMENT

1. At a prehearing conference convened on April 11, 2011, Applicant City of Fountain (Applicant or City), Intervenor BNSF Railway Company (BNSF), and Intervenor Union Pacific Railroad Company (UPRR) agreed upon a schedule to accomplish planning, approval of access, test borings, and publication of results of a soils study deemed necessary at the site of the proposed crossing in this Docket.  That schedule was memorialized in Decision No. R11-0398-I, issued on April 13, 2011.  

2. Pursuant to the original schedule, the City was to make its request for access to the site no later than April 25, 2011, and the approval process for access was to be complete by or before May 16, 2011.  Built into this schedule was a two week period for BNSF and UPRR to review the City’s plan and request for access and seek clarification or additional information as necessary.  For its part, the City was bound to promptly respond to any such request from the intervenor parties.  Overall, BNSF and UPRR were given three weeks to complete the review and approval process in accordance with the requests of their respective counsel at the prehearing conference.

3. On April 22, 2011
, the City filed an unopposed Motion to extend the deadlines in the original schedule based on the City’s determination that the planning process for the soils study would take longer than anticipated (Revised Motion).  The Revised Motion was granted on April 27, 2011, pursuant to Decision No. R11-0449-I.  As pertinent here, the deadline for the City to submit its request for access to the intervenor parties was delayed to May 23, 2011, with the deadline for approval of access delayed to June 8, 2011.  Although this shortened the review process to less than three weeks, the new schedule was approved as presented in the City’s unopposed Revised Motion.

4. On June 6, 2011, BNSF filed a Motion for Extension of Time to Complete Review and Approval Process of Applicant’s Request for Access to BNSF Property (Motion for Extension).  The Motion for Extension recites that the City’s point of contact on the request for access was unavailable for one day on June 6, 2011, thereby hindering BNSF’s ability to resolve one outstanding issue with the City’s request for access.  The Motion for Extension also notes that “a couple of days” will be required to obtain insurance coverage after agreement is reached on the request for access.  On these grounds, BNSF moves for an extension of nine days to June 17, 2011, to complete the approval process.  The Motion for Extension is not opposed by the City or UPRR.
II. Discussion and Conclusion

5. As the proponent of an order granting the Motion for Extension, BNSF has the burden of establishing good cause therefor pursuant to Rule 1500 of the Commission’s Rules of Practice and Procedure.  4 Code of Colorado Regulations (CCR) 723-1-1500.

6. The undersigned Administrative Law Judge (ALJ) is sensitive to the complexity of the planning and approval process for the soils study.  However, the parties and their counsel were aware of such complexity as well as the possibility that a contact person at a municipality and/or two large transportation companies might be unavailable on a given day when the schedule was proposed at the prehearing conference and later revised pursuant the City’s Revised Motion.  The amount of time necessary to obtain insurance should also have been understood and built into the schedule proposed by the parties as part of the “process.”

7. The Motion for Extension does not establish that the City’s request for access was not timely submitted in accordance with Decision No. R11-0449-I or that, except for the unavailability of the City’s contact person on June 6, 2011, the City has not promptly responded to BNSF in this process.

8. At the prehearing conference the ALJ expressed his desire to move this Docket forward and avoid any further unnecessary delays in getting this matter at-issue.  The City’s application was filed on June 4, 2010, and yet the issue of a soils study was not definitively raised until early 2011.  For these reasons, the ALJ will examine the circumstances underlying the pending Motion for Extension narrowly notwithstanding the lack of opposition.

9. The Motion for Extension does not disclose facts that support a delay of nine days.  The ALJ finds good cause to extend the deadline for approval of the request for access to BNSF property to June 14, 2011.  This date allows three weeks from the submittal deadline, plus one additional day to account for the unavailability of the City’s representative.

10. Because the Motion for Extension is unopposed by any party and a timely resolution of the issue is necessary, the ALJ finds good cause to waive the response provisions of 4 CCR 723-1-1400.

III. ORDER

A. It Is Ordered That:  

1. Response time on the Motion of Intervenor BNSF Railway Company (BNSF) for Extension of Time to Complete Review and Approval Process of Applicant’s Request for Access to BNSF Property (Motion for Extension) is waived.

2. The Motion for Extension is granted as follows:  BNSF shall have until June 14, 2011, to complete the review and approval process of the City of Fountain’s request for access to BNSF property for the purpose of conducting soil borings.

3. This Order shall be effective immediately.
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Doug Dean, 
Director
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KEITH J. KIRCHUBEL
______________________________
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