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I. statement

1. Colorado Personal Tour Guide (Applicant), initiated the captioned proceeding on March 21, 2011, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).

2. On March 28, 2011, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand charter and sightseeing service: 

a)
between all points in El Paso County, State of Colorado, and between said points, on the one hand, and all points in the Counties of Alamosa, Clear Creek, Costilla, Custer, Denver, Fremont, Gunnison, Park, and Teller, State of Colorado, on the other hand; and 

b)
between all points in Denver County, State of Colorado, and between said points on the one hand, and all points in the Counties of  Alamosa, Clear Creek, Costilla, Custer, El Paso, Fremont, Gunnison, Park, and Teller, State of Colorado, on the other hand.

3. On April 27, 2011, RDSM Transportation, Ltd., doing business as Yellow Cab of Colorado Springs (RDSM) filed its Intervention and Entry of Appearance through counsel.  The RDSM filing also included a preliminary list of witnesses and exhibits.

4. On May 4, 2011, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

5. On May 6, 2011, the ALJ issued Decision No. R11-0496-I, concerning procedural matters.   

6. On May 11, 2011, the counsel for RDSM filed a Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention (Motion).  As the caption suggests, the Motion is filed on behalf of both Applicant and RDSM.  The Motion sets forth a restrictive amendment to the application
 that RDSM agrees resolves its outstanding concerns.  Subject to approval of the restrictive amendment, RDSM agrees to withdraw its interventions, leaving the application unopposed.

7. The proposed restriction would amend the authority sought as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand charter service: 

a)
between all points in El Paso County, State of Colorado, and between said points, on the one hand, and all points in the Counties of Alamosa, Clear Creek, Costilla, Custer, Denver, Fremont, Gunnison, Park, and Teller, State of Colorado, on the other hand; and 

b)
between all points in Denver County, State of Colorado, and between said points on the one hand, and all points in the Counties of Alamosa, Clear Creek, Costilla, Custer, El Paso, Fremont, Gunnison, Park, and Teller, State of Colorado, on the other hand.  

8. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. Discussion and Conclusions

9. A proposed restrictive amendment to an application for a CPCN to operate as a common carrier by motor vehicle for hire must be restrictive in nature, clear and understandable, and administratively enforceable.  The proposed restriction and authority must be unambiguous and must be contained entirely within the authority granted.  

10. The undersigned ALJ finds that the proposed restriction against call-and-demand sightseeing service contained in the Motion of Applicant and RDSM will not hamper the ability of the Applicant to provide the proposed charter service.  Therefore, the ALJ finds that the proposed restriction contained in the Motion meets the criteria described above.  The proposed restrictive amendment to the Application contained in the Motion is restrictive in that it decreases the type of transportation service originally described in the application.  It is also clearly stated and capable of enforcement.  The restrictive language achieves the purposes sought by RDSM.  It provides protection to the incumbents’ authority while allowing Applicant to provide the substance of the service it seeks.  As a result, the restrictive amendment which restricts Applicant as indicated in Paragraph No. 7 above will be accepted.  

11. The terms of the Stipulation further provide that upon express approval of the restrictive amendments as described above, RDSM will withdraw its objections to the Application, as well as its intervention.  Therefore, the undersigned ALJ will dismiss the intervention of RDSM.

12. Since the Application as amended is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723‑1‑1403.  

13. The Applicant is a Colorado limited liability company in good standing as certified by the Office of the Secretary of State.

14. As restrictively amended, Applicant seeks common carrier authority to provide service as follows:
For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand charter service: 

a)
between all points in El Paso County, State of Colorado, and between said points, on the one hand, and all points in the Counties of Alamosa, Clear Creek, Costilla, Custer, Denver, Fremont, Gunnison, Park, and Teller, State of Colorado, on the other hand; and 

b)
between all points in Denver County, State of Colorado, and between said points on the one hand, and all points in the Counties of  Alamosa, Clear Creek, Costilla, Custer, El Paso, Fremont, Gunnison, Park, and Teller, State of Colorado, on the other hand.

15. The Application establishes that Applicant is familiar with the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and agrees to comply with those Rules to the extent applicable to Applicant.  

16. Additionally, the information provided by Applicant discloses that Applicant is operationally fit to provide the proposed service.  Applicant will start operations using two vehicles, one of which is already owned.  Applicant is familiar with the historic and scenic attractions in the geographic area proposed to be served and has initiated a broad-based marketing strategy to advertise the availability of the service.  Applicant is a member of the Colorado Springs Convention and Visitors Bureau, Rocky Mountain Tour Guide Association, and Old Colorado City Historical Society.

17. Applicant has also established its managerial and financial fitness to operate as a common carrier.  Ms. Fodemski has extensive experience in the tourism and hospitality industries and has formed many working relationships with hotel managers in the Colorado Springs, Manitou Springs, and Denver areas.  She is able to communicate in multiple languages and has identified tourists from foreign countries as her target customer base.  Applicant has demonstrated the ability to get the proposed service operational with the financial resources available to it.

18. The application attaches one letter of support from Ms. Fodemski as well as testimonials excerpted from Applicant’s website (one of which is in English).  The ALJ finds that there is a demonstrated need for the proposed service, being primarily tailored to foreign tourists who may not be English speakers.  Ms. Fodemski established that no other Russian-speaking transportation options are available for this unique type of service in the Front Range areas of Colorado.  Therefore, Applicant’s service is in the public interest.

19. As established by the findings above, the ALJ concludes that Applicant is financially, operationally, and managerially fit to conduct the proposed service and that the service, as restricted, is in the public interest.  Accordingly, under the applicable standards set forth in § 40-10-105(b), C.R.S., the ALJ finds that the requested CPCN, as modified by the Stipulation, should be granted.

20. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention filed by RDSM Transportation, Ltd., doing business as Yellow Cab of Colorado Springs and Colorado Personal Tour Guide on May 11, 2011 is granted. 

2. The intervention of RDSM Transportation, Ltd., doing business as Yellow Cab of Colorado Springs is dismissed.

3. Colorado Personal Tour Guide is granted a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of passengers:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand charter service: 
a)
between all points in El Paso County, State of Colorado, and between said points, on the one hand, and all points in the Counties of Alamosa, Clear Creek, Costilla, Custer, Denver, Fremont, Gunnison, Park, and Teller, State of Colorado, on the other hand; and 
b)
between all points in Denver County, State of Colorado, and between said points on the one hand, and all points in the Counties of  Alamosa, Clear Creek, Costilla, Custer, El Paso, Fremont, Gunnison, Park, and Teller, State of Colorado, on the other hand.

4. The authority granted in Ordering Paragraph No. 3 is conditioned upon Colorado Personal Tour Guide meeting the requirements contained in this Order and the authority is not effective until these requirements have been met.

5. Colorado Personal Tour Guide shall not commence operation until it has:

(a)
Caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission in accordance with Rule 6007 (Financial Responsibility) 4 Code of Colorado Regulations (CCR) 723-6;

(b)
For each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $5.00 vehicle identification fee required by Rule 4 CCR 723-6-6009, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 4 CCR 723-6-6401 (Unified Carrier Registration Agreement);

(c)
Filed a tariff in compliance with Rule 4 CCR 723-6-6207 (Tariffs), with an effective date no earlier than ten days after the tariff is received by the Commission;

(d)
Paid the $5.00 issuance fee required by § 40-10-109(1), C.R.S., or § 40‑11-108(1), C.R.S.; and

(e)
Received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.

6. Any questions regarding the completion of these requirements may be directed to Gary Gramlick of Commission Transportation Staff at 303-894-2870.

7. If Colorado Personal Tour Guide does not comply with the requirements of Ordering Paragraph No. 5 above, within 60 days of the effective date of this Decision, then Ordering Paragraph No. 3 above shall be void.  On good cause shown, the Commission may grant Colorado Personal Tour Guide additional time for compliance with this Order.

8. The right of Applicant to operate shall depend upon Applicant’s compliance with all present and future laws and regulations of the Commission.

9. The docket is now closed and all scheduled proceedings are vacated.
10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

11. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  As follows: “Restricted from providing call-and-demand sightseeing service.”
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