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I. STATEMENT  
1. On March 14, 2011, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Applicant), filed an Application for a Certificate of Public Convenience and Necessity (CPCN) to construct and to own a power plant at the Pueblo Airport Generation Station as more fully described in the Application.
  The Applicant also seeks Commission authorization to retire the Pueblo 5 and 6 steam turbine units on the in-service date of the LMS 100 facility.  That filing commenced this proceeding.  

2. On March 15, 2011, the Commission issued its Notice of Application Filed (Notice).  That Notice established a 30-day intervention period.  In addition, the Notice contained a pro forma procedural schedule.  Decision No. R11-0465-I vacated that procedural schedule.  

3. On April 27, 2011, by Minute Order the Commission referred this matter to an Administrative Law Judge (ALJ).  
4. Pursuant to Decision No. R11-0465-I, the ALJ held a prehearing conference on May 16, 2011.  Applicant, the intervenors of right, and the entities that seek to intervene were present; were represented; and participated.  During the course of the prehearing conference, the ALJ ruled on a number of matters.  This Order memorializes those oral rulings.  

A. Renotice of Application.  

5. At the prehearing conference, the ALJ raised the issue of the sufficiency of the Notice with respect to the Applicant’s request for authorization to retire the Pueblo 5 and 6 steam turbine units on the in-service date of the LMS 100 facility.  After hearing argument by counsel, the ALJ determined that the Notice did not provide adequate public notice of the substance of the Application.  By Decision No. R11-0529-I, the ALJ amended the caption of this docket and required a renotice of the Application.  

6. On May 17, 2011, the Commission issued a Re-notice of Application Filed in this proceeding (Re-notice).  That Re-notice established a shortened intervention period.  In addition, the Re-notice contained a pro forma procedural schedule.  By this Order, the ALJ will vacate that procedural schedule.  
B. Interventions.  

7. On March 31, 2011, Chesapeake Energy Corporation (Chesapeake) filed a Motion to Intervene.  Chesapeake is not a customer of Applicant.  Review of the Commission’s file in this matter reveals that no response to this motion was filed.  At the prehearing conference, no one objected to the intervention.  The ALJ finds that Chesapeake has established that it meets the intervention criteria in Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c).  The ALJ will grant Chesapeake leave to intervene by permission.  At the prehearing conference, Chesapeake stated its conditional support for the Application, subject to discovery.  

8. On March 31, 2011, EnCana Oil & Gas (USA) (EnCana) filed a Motion to Intervene.  EnCana is not a customer of Applicant.  Review of the Commission’s file in this matter reveals that no response to this motion was filed.  At the prehearing conference, no one objected to the intervention.  The ALJ finds that EnCana has established that it meets the intervention criteria in Rule 4 CCR 723-1-1401(c).  The ALJ will grant EnCana leave to intervene by permission.  At the prehearing conference, EnCana stated its conditional support for the Application, subject to discovery.  

9. On March 31, 2011, Noble Energy, Inc. (Noble), filed a Motion to Intervene.  Noble is not a customer of Applicant.  Review of the Commission’s file in this matter reveals that no response to this motion was filed.  At the prehearing conference, no one objected to the intervention.  The ALJ finds that Noble has established that it meets the intervention criteria in Rule 4 CCR 723-1-1401(c).  The ALJ will grant Noble leave to intervene by permission.  At the prehearing conference, Noble stated its conditional support for the Application, subject to discovery.  

10. On April 12, 2011, the Board of Water Works of Pueblo, Colorado (Board) filed a Petition to Intervene and Request for Hearing.  The Board is a customer of Applicant.  Review of the Commission’s file in this matter reveals that no response to this petition was filed.  At the prehearing conference, no one objected to the intervention.  The ALJ finds that the Board has established that it is an intervenor of right.  At the prehearing conference, the Board stated that it contests the Application.  

11. On April 12, 2011, the Fountain Valley Authority (FVA) filed a Petition to Intervene and Request for Hearing.  FVA is a customer of Applicant.  Review of the Commission’s file in this matter reveals that no response to this petition was filed.  At the prehearing conference, no one objected to the intervention.  The ALJ finds that FVA has established that it is an intervenor of right.  At the prehearing conference, FVA stated that it contests the Application.  

On April 14, 2011, the Colorado Independent Energy Association (CIEA) filed a 

12. Motion to Intervene.
  Review of the Commission’s file in this matter reveals that no response to this motion was filed.  At the prehearing conference, Applicant objected to the intervention.  The ALJ finds that CIEA has established that it meets the intervention criteria in Rule 4 CCR
723-1-1401(c).  The ALJ will grant CIEA leave to intervene by permission.  At the prehearing conference, CIEA stated that it contests the Application.  

13. On April 14, 2011, Cripple Creek & Victor Gold Mining Company (CC&V) filed a Petition to Intervene.  CC&V is a large customer of Applicant.  Review of the Commission’s file in this matter reveals that no response to this petition was filed.  At the prehearing conference, no one objected to the intervention.  The ALJ finds that CC&V has established that it is an intervenor of right.  At the prehearing conference, CC&V stated that it contests the Application.  

14. On April 14, 2011, Holcim (U.S.) Inc. (Holcim) filed a Petition to Intervene.  Holcim is a large customer of Applicant.  Review of the Commission’s file in this matter reveals that no response to this petition was filed.  At the prehearing conference, no one objected to the intervention.  The ALJ finds that Holcim has established that it is an intervenor of right.  At the prehearing conference, Holcim stated that it contests the Application.  

15. The Office of Consumer Counsel (OCC) is an intervenor by right.  Decision No. R11-0465-I.  At the prehearing conference, OCC stated that it contests the Application.  
16. Trial Staff of the Commission (Staff) is an intervenor by right.  Decision No. R11‑0465-I.  At the prehearing conference, Staff stated that it contests the Application.  
17. The Board, CC&V, Chesapeake, CIEA, EnCana, FVA, Holcim, Noble, OCC, and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

C. Scope of Proceeding.  

18. In the Application, Black Hills states that, in Docket No. 10M-254E,
 the Commission  

authorized [Black Hills] to retire its coal-fired units located at the W.N. Clark Generating Station ... by the end of 2013 and [to] replace those units by constructing and owning a third LMS100 natural gas-fired turbine and associated balance of plant and other facilities at an expansion slot at the Pueblo Airport Generation Station (PAGS) (the “LMS100 unit” or “LMS100 Replacement Capacity”).  

Application at ¶ 12 (citing Decision No. C10-1330 at ¶¶  66-69 and Ordering Paragraph No. 3).  
19. According to Black Hills, the LMS 100 net power output capacity in the summer months is 88 MW.  The LMS100 Replacement Capacity is 42 MW.  Black Hills takes the position that the Commission has found the LMS100 Replacement Capacity to be prudent.  

20. As to the remaining 46 MW of LMS 100 net power output capacity, Black Hills relies on Decision No. C10-1330 at ¶ 67.  In that paragraph, the Commission states that Rule 4 CCR 723-3-3102 requires Black Hills “to file an application for a CPCN to construct the LMS 100 at PAGS as a new generations facility” and then states that, “[a]s part of that filing, [Black Hills] shall bear the burden of demonstrating the usefulness of the remaining ... capacity of the LMS 100 unit.”  To satisfy, in part, the requirement to demonstrate the usefulness of the remaining capacity of the LMS 100 unit, Black Hills requests authorization to retire the Pueblo 5 and 6 steam turbine units.  Application at 8-11.  

21. In short, Black Hills takes the position that, in Decision No. C10-1330, the Commission directed Black Hills to establish, in this CPCN docket, that the remaining 46 MW of the already-approved LMS 100 unit are useful.  

22. CIEA, OCC, and Staff disagree with Applicant’s interpretation of Decision No. C10-1330 and the Commission’s instructions in the Black Hills CACJA proceeding.  For example, Staff describes one point of disagreement thusly:  


In its CPCN Application, Black Hills asserts that the Commission by Decision No. C10-1330 ... has ruled on the need and prudence of the first 42 MW of capacity from an LMS 100 unit.  Staff maintains that this assertion is incorrect.  The Commission found that 42 MW of replacement capacity is needed based on [House Bill 10-1365].  It did not rule on the prudency of meeting that need with an LMS 100 unit; rather the Commission left it to a CPCN filing to make the determination.  

Notice of Intervention as of Right by Staff at ¶ 2.b.  See also Motion to Intervene of CIEA at ¶ 5 (same).  As a result of their disagreement with Applicant’s interpretation of the decision, CIEA, OCC, and Staff raise various objections to the request for a CPCN and to the request for authorization to close the two generating units.  They question whether existing generating units can be retired and whether any capacity over 42 MW can be acquired outside a proceeding brought pursuant to the Electric Resource Planning Rules, 4 CCR 723-3-3600-3618.  Motion to Intervene of CIEA at ¶¶ 5-6; Notice of Intervention of Right by OCC at ¶ 4; Notice of Intervention as of Right by Staff at ¶ 2. 

23. Other Intervenors raise similar or related concerns.  For example, both the Board and FVA have “concerns over the excess capacity issue described in” the Application.  Petition to Intervene at ¶ 8.  

24. The issues raised by at least CIEA, OCC, and Staff go to the scope of this proceeding.  Determination of the scope of this proceeding will impact, among other things, the testimony in this case (including direct testimony).  The ALJ finds it best to resolve, as soon as practicable, the issue of the meaning of the Commission Decisions in the Black Hills CACJA proceeding and the impact of those Decisions on the scope of this proceeding.  

25. Black Hills stated that the scope of this proceeding is a legal issue that can be presented by the simultaneous filing of opening briefs and the simultaneous filing of response briefs.  The other Parties agreed, as does the ALJ.  Accordingly, the ALJ will order Parties to file, on or before May 26, 2011, opening briefs addressing the scope of this proceeding and to file, on or before June 9, 2011, briefs in response to the opening briefs.  If possible, on or before June 14, 2011, the ALJ will inform the Parties of her ruling on any motions filed.  

26. In the Application, Black Hills seeks a CPCN to construct and to own the facilities described in the Application.  In Decision No. R11-0465-I at ¶ 22, the ALJ questioned whether Back Hills has requested a CPCN to construct, to own, and to operate “a third power plant ... at an expansion slot at the” PAGS and whether the notice was sufficient with respect to this point.  At the prehearing conference, Applicant presented legal argument on the issue.  Based on the argument and review of relevant statute, Commission rules, and Commission decisions, the ALJ finds and concludes that a CPCN to construct and to own generation facilities includes authority to operate those facilities.  Thus, the Application includes a request for a CPCN to operate facilities; and, on this point, the Notice and the Re-notice are sufficient.  

D. Procedural Schedule, Prehearing Conference, and Evidentiary Hearing.  

27. In Decision No. R11-0465-I, the ALJ informed the Parties that, to allow the Commission to issue its decision within the § 40-6-109.5, C.R.S., timeframe, the evidentiary hearing must be concluded no later than August 12, 2011.  At the prehearing conference, the Parties presented a proposed procedural schedule that satisfies this requirement.
  

28. The Parties agreed to, and the ALJ will adopt, the following procedural schedule:  (a) on or before May 23, 2011, Applicant will file its corrected direct testimony and exhibits; (b) on or before June 29, 2011, each intervenor will file its answer testimony and exhibits;
 (c) on or before July 25, 2011, Applicant will file its rebuttal testimony and exhibits; (d) on or before July 25, 2011, each intervenor will file cross-answer testimony and exhibits;
 (e) on or before July 29, 2011, each party will file its prehearing motions; (f) on or before August 3, 2011, each party will file its corrected testimony and exhibits; (g) on or before August 3, 2011, the Parties will file any stipulation or settlement reached; (h) the evidentiary hearing will be held on August 10 through 12, 2011; and (i) on or before August 26, 2011, each party will file its post‑hearing statement of position, to which no response will be permitted.  

29. It may be that persons who intervene as a result of the Re-notice will find this procedural schedule and hearing dates unsatisfactory.  It may be that the ALJ’s ruling on the scope of this proceeding will affect the procedural schedule.  To address the procedural schedule and hearing dates and changes or corrections that may be necessary as a result of these future events, the ALJ will schedule a prehearing conference for June 20, 2011.  
E. Hearing to Take Public Comment and Opportunity to Respond.  

Black Hills believes that a hearing to take public comment is appropriate; should 

30. be held in Pueblo, Colorado; and should be held in advance of the evidentiary hearing.  The ALJ agrees.  

31. By separate Order, the ALJ will schedule a hearing to take public comment.  The hearing will be held in Pueblo, Colorado on, if possible, August 2 or 3, 2011.  

32. It is the Commission’s practice to take into consideration the comments made by members of the public even though the comments are not made during the evidentiary hearing.  Thus, at the evidentiary hearing, Parties will have an opportunity to respond orally to the public comments received, both oral comments (made in Pueblo) and written comments (found in the Commission’s file in this docket).  

F. Discovery.  

33. Staff stated that the discovery-related provisions in this Order will apply to Staff audit conducted pursuant § 40-6-106, C.R.S.  

34. Except as modified by this Order, the procedures and timeframes contained in Rule 4 CCR 723-1-1405 will govern discovery in this matter.  

35. Discovery may be propounded electronically.  
36. Responses
 to discovery may be served electronically.  Documents that cannot be delivered electronically will be served by hand delivery no later than the response date.  

37. All discovery requests that do not contain information claimed to be confidential or highly confidential will be served on all Parties.  

38. All responses to discovery that do not contain information claimed to be confidential will be served on all Parties.  

39. All discovery requests that contain information claimed to be confidential will be served on all persons who are permitted to receive information claimed to be confidential.  

40. All responses to discovery that contain information claimed to be confidential will be served on all persons who are permitted to receive information claimed to be confidential.  

41. With respect to direct testimony and exhibits:  response time to discovery is ten calendar days from the date of service,
 irrespective of the number of discovery requests.  The last day to serve discovery addressed to direct testimony and exhibits is the day on which answer testimony and exhibits are to be filed.  

42. With respect to answer testimony and exhibits:  response time to discovery is seven calendar days from the date of service,
 irrespective of the number of discovery requests.  The last day to serve discovery addressed to answer testimony and exhibits is the day on which rebuttal testimony and exhibits and cross-answer testimony and exhibits are to be filed.  

43. With respect to rebuttal testimony and exhibits:  response time to discovery is five calendar days from the date of service, irrespective of the number of discovery requests.  The last day on which to serve discovery addressed to rebuttal testimony and exhibits is August 5, 2011.  

44. With respect to cross-answer testimony and exhibits:  response time to discovery is five calendar days from the date of service, irrespective of the number of discovery requests.  The last day on which to serve discovery addressed to cross-answer testimony and exhibits is August 5, 2011.  

45. The Parties agree that they will work cooperatively and in good faith to allow a reasonable amount of additional time to respond to discovery when the party responding to discovery requests additional time.  

46. Discovery requests served after 3 p.m. MT on Friday will be deemed served on the next business day.  

47. Except in testimony or as necessary to support or to oppose a motion, the Parties will not file either discovery requests or responses to discovery with the Commission.  

48. The Parties will not serve either discovery requests or responses to discovery on the ALJ, the Commission Advisory Staff (identified in Staff’s intervention), or the Commission Advisory Counsel (identified in Staff’s intervention).  

49. Motions pertaining to discovery may be filed at any time and will be served electronically.
  Responses to such motions will be written, unless otherwise ordered; will be filed within three business days of service of the motion; and will be served electronically.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion is filed.
  

G. Advisements and Other Matters.  

50. Exhibit 1 to the Application contains pages 110-21 from FERC Form No. 1, but there is no page 116.  At the prehearing conference, Applicant stated that Exhibit 1 to the Application is complete.  

51. Information claimed to be confidential will be treated in accordance with Rule 4 CCR 723-1-1100.  

52. The Parties are advised that, and are on notice that, they and their witnesses must refer to a statutory provision by its Colorado Revised Statutes designation.  The Parties and their witnesses will not refer to enacted legislation by its Senate bill number or its House bill number.  

53. The Parties are advised that, and are on notice that, they and their witnesses must provide the decision number when referring to a Commission decision.  

II. ORDER  
A. It Is Ordered That:  
1. The Board of Water Works of Pueblo, Colorado is an intervenor of right in, and a party to, this docket.  

2. The Motion to Intervene filed by Chesapeake Energy Corporation is granted.  Chesapeake Energy Corporation is an intervenor in, and a party to, this docket.  
3. The Motion to Intervene filed by the Colorado Independent Energy Association is granted.  Colorado Independent Energy Association is an intervenor in, and a party to, this docket.  
4. Cripple Creek & Victor Gold Mining Company is an intervenor of right in, and a party to, this docket.  
5. The Motion to Intervene filed by EnCana Oil & Gas (USA) is granted.  EnCana Oil & Gas (USA) is an intervenor in, and a party to, this docket.  
6. Fountain Valley Authority is an intervenor of right in, and a party to, this docket.  

7. Holcim (U.S.) Inc. is an intervenor of right in, and a party to, this docket.  

8. The Motion to Intervene filed by Noble Energy, Inc., is granted.  Noble Energy, Inc., is an intervenor in, and a party to, this docket.  

9. The procedural schedule established in the Re-notice of Application Filed dated May 17, 2011 is vacated.  
10. On or before May 26, 2011, a party that wishes to do so shall file an opening brief on the scope of this proceeding, as discussed above.  

11. On or before June 9, 2011, a party that wishes to do so shall file a brief in response to an opening brief on the scope of this proceeding, as discussed above.  

12. If a Certificate of Public Convenience and Necessity to construct and to own facilities is granted in this proceeding, that Certificate of Public Convenience and Necessity will include the authority to operate the subject facilities.  

13. A prehearing conference in this matter is scheduled as follows:  

DATE:
June 20, 2011  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

14. Failure to attend or to participate in the prehearing conference shall be deemed to be a waiver of objection to the decisions made, to the procedural schedule established, and to the hearing dates established at the prehearing conference.  

15. The evidentiary hearing in this matter shall be held on the dates, at the time, and in the location as follows:  

DATES:
August 10 through 12, 2011  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

16. The following procedural schedule is adopted:  (a) on or before May 23, 2011, Black Hills/Colorado Electric Utility Company, LP (Applicant), shall file its corrected direct testimony and exhibits; (b) on or before June 29, 2011, each intervenor shall file its answer testimony and exhibits; (c) on or before July 25, 2011, Applicant shall file its rebuttal testimony and exhibits; (d) on or before July 25, 2011, each intervenor shall file cross-answer testimony and exhibits; (e) on or before July 29, 2011, each party shall file its prehearing motions; (f) on or before August 3, 2011, each party shall file its corrected testimony and exhibits; (g) on or before August 3, 2011, the Parties shall file any stipulation or settlement reached; and (h) on or before August 26, 2011, each party shall file its post-hearing statement of position, to which no response will be permitted.  

17. Except as modified by this Order and discussed above, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  The Parties shall follow, and are bound by, the discovery response times, cut-off dates, and procedures discussed above.  
18. The Motion to Submit Limited Testimony in Support of CIEA’s Motion to Intervene, filed on May 13, 2011, is denied.  

19. The Parties shall be held to the advisements in this Order and in previous Orders entered in this docket.  

20. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge










�  On March 16, 2011, Applicant filed the correct Exhibit 3 to the March 14, 2011 filing.  Unless the context indicates otherwise, reference in this Order to the Application is to the March 14, 2011 filing as corrected by the March 16, 2011 filing.  


�  On May 13, 2011, CIEA filed a Motion to Submit Limited Testimony in Support of CIEA’s Motion to Intervene (CIEA Motion).  The ALJ will deny the CIEA Motion because, in this instance, allowing testimony in support of CIEA’s request to intervene will not assist the ALJ and because, in this instance, statements by counsel will suffice.  


�  Docket No. 10M-254E is In the Matter of Commission Consideration of Black Hills/Colorado Electric Utility Company LP Plan in Compliance with House Bill 10-1365, “Clean Air-Clean Jobs Act” (Black Hills CACJA proceeding).  


�  The ALJ thanks Black Hills for taking the lead in developing the proposed procedural schedule.  


�  Intervenors stated that this filing date is acceptable, provided the ALJ rules on motions addressing the scope of the proceeding (discussed above) on or before June 14, 2011.  


�  Cross-answer testimony may respond only to the answer testimony of other intervenors.  


�  As used in this Order, unless the context indicates otherwise, response includes both response to discovery and objection to discovery. 


�  July 4, 2011 is not counted.  


�  July 4, 2011 is not counted.  


�  The prefiling procedures contained in Rule 4 CCR 723-1-1405(b) apply.  


�  The Parties suggest that the hearing be conducted by telephone.  Where possible, the ALJ will do so.  
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