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I. STATEMENT

1. On June 7, 2007, Qwest Corporation’s (Qwest), Application Requesting Costing and Pricing was filed (Application).  Qwest requests that the Commission consider testimony and evidence to set pricing for certain network elements and services that Qwest is required to provide pursuant to 47 U.S.C. §§ 251 (b) and (c). Qwest also filed this Application pursuant to §§ 252(c)(2) and (d)(l) of the Telecommunications Act of 1996, which grant state commissions arbitration authority to set rates for the wholesale elements and services that incumbent local exchange carriers are required to provide under §§ 251 (b) and (c). 

2. On June 7, 2007, the Commission issued notice of the application. 
3. On June 29, 2007, Staff of the Commission intervened as of right, filed its Rule 1007(a) notice and requested a hearing in this docket. 
4. On July 6, 2007, the Colorado Office of Consumer Counsel intervened as of right and requested a hearing in this docket.
5. By Decision No. C07-0636, dated July 25, 2007, the Application was deemed complete and interventions of Eschelon Telecom of Colorado, Inc., doing business as Integra Telecom (Eschelon); MCIMetro Access Transmission Services, LLC (MCIMetro); XO Communications Services, Inc. (XO); DIECA Communications, Inc., doing business as Covad Communications Company (Covad); tw telecom of colorado llc (Time Warner); and McLeodUSA Telecommunications Services, Inc. (McLeod) were granted.
6. By Decision No. C07-0779, issued September 14, 2007, Cbeyond, Inc. (Cbeyond) was granted late intervention.

7. By Decision No. R09-1219-I, issued October 28, 2009, Comcast Phone of Colorado, LLC (Comcast) was granted late intervention.  Comcast took the docket as found and was bound by all decisions previously entered in the docket.

8. By Decision No. C07-0739, issued August 29, 2007, procedures were initially established to govern this proceeding.  As proposed by the Parties, the proceeding was bifurcated into two phases.  Phase One defined the scope of the docket. Upon a determination of the scope, the second phase would be determined. 
9. By Decision No. C07-1040, issued December 11, 2007, the Commission amended Decision No. C07-0739 in order to refer this matter to an Administrative Law Judge (ALJ) for disposition.

10. By Decision No. R08-0068-I, issued January 18, 2008, the undersigned ALJ found that all issues identified by parties in comments were within the scope of the within application; however, the burden of proof would be allocated based on the manner in which an issue was raised in the docket.  A prehearing conference was also scheduled.

11. By Decision No. R08-0090-I, issued January 28, 2008, the scheduled prehearing conference was vacated.

12. By Decision No. R08-0376-I, issued April 9, 2008, a procedural schedule was established to govern the remainder of the proceeding and a hearing was scheduled.

13. By Decision No. R08-0783-I, issued July 28, 2008, the Application was restrictively amended to exclude consideration of certain interconnection, services, and network elements.  Qwest included Amended Application Exhibit 1 identifying interconnection, services, and network elements that Qwest now seeks to address in the docket.  Qwest also withdrew certain interconnection, services, and network elements no longer required to be provided.  Finally, certain ministerial changes were made.

14. By Decision No. R08-0926-I, issued September 2, 2008, Qwest’s motion to strike Cbeyond’s testimony was denied.

15. By Decision No. R08-0983-I, issued September 17, 2008, Decision No. R08‑0783-I was set aside, an additional opportunity to respond to Qwest’s motion was provided, and a ruling on Qwest Corporation’s Motion to Amend Application was deferred to a separate order.
16. By Decision No. R08-1061-I, issued October 2, 2008, the procedural schedule and scheduled hearings were vacated.

17. By Decision No. R08-1072-I, issued October 9, 2009, the Application was restrictively amended to exclude consideration of certain interconnection, services, and network elements, except to the extent Qwest sought to restrict the Commission-ordered scope of the proceeding.  Qwest included Amended Application Exhibit 1 identifying interconnection, services, and network elements that Qwest now seeks to address in the docket.

18. By Decision No. R08-1161-I, issued November 6, 2008, a procedural schedule was established to govern the remainder of the proceeding and a hearing was scheduled.  The procedural schedule was subsequently modified by Decision Nos. R09-0385-I, issued April 10, 2009; R09-0657-I, issued June 19, 2009; R09-1034-I, issued September 17, 2009; R10-0195-I, issued March 3, 2010; and R10-0313-I issued April 1, 2010.

19. By Decision No. R10-0464-I, issued May 12, 2010, the remainder of the procedural schedule was vacated and a portion of the scheduled hearing was vacated.  Several parties having reached a resolution of all issues in this docket, it was requested that the remainder of the schedule be vacated, but a portion of the hearing remain for presentation of the settlement to the Commission.

20. By Decision No. R10-0557-I, issued June 4, 2010, the remainder of the scheduled hearing was vacated.

21. By Decision No. R11-0199-I, February 23, 2011, a prehearing conference was scheduled to review status of the matter and consider whether further procedural deadlines should be ordered.

22. By Decision No. R11-0241-I, issued March 8, 2011, the parties were ordered to file periodic status reports to inform the Commission regarding progress toward filing a comprehensive unopposed settlement agreement for Commission consideration.

23. On April 27, 2011, the Joint Motion to Approve Unopposed Stipulation (Joint Motion) was filed by Qwest, Staff, and the CLEC Coalition (Eschelon, Cbeyond, McLeod, Covad, Time Warner, Comcast, and XO) (collectively referred to as the Stipulating Parties).  

24. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. FINDINGS AND CONCLUSIONS 

25. Qwest, Staff, and Intervenors all filed testimony supporting their rate proposals and challenging the proposals of other parties.  Following the filing of testimony, Qwest, Staff, and several Intervenors began settlement discussions.  The OCC and Verizon did not participate in these discussions.  

26. Settlement discussions led to resolution on all issues raised in the docket.  The Settling Parties reduced their settlement to writing in the Stipulation, Appendix 1 to the Joint Motion.  A copy of the entire Stipulation, including Exhibits, is attached hereto as Appendix A and is incorporated herein by reference.  Appendix 2 to the Joint Motion is a Rate Element Description Matrix created by the Stipulating Parties.  Approval of Appendix 2 is not requested.  Rather, it is submitted by the Stipulating Parties to inform interested parties and the Commission regarding the process and assumptions used to generate the rates in the Stipulation.  It does not operate as an amendment to any carrier’s interconnection agreement (ICA).

27. Exhibit 1 to the Stipulation is an explanatory pricing document showing current rates for disputed elements, the rates proposed by the various parties, and the stipulated rates.  
28. The Stipulating Parties have also agreed to ICA language that Qwest will make available to competitive local exchange carriers (CLECs) that desire to implement new rate structures available through the Stipulation for DC Power charges.  This ICA language is contained in Exhibit 2 to the Stipulation. Although approval of the language is not requested at this time, Qwest agrees to make the language in Exhibit 2 to the Stipulation available to all CLECs in Colorado on a nondiscriminatory basis.  Approval of any ICAs or amendments containing the language in Exhibit 2 will be requested through ICA filings as and when agreements containing the language in Exhibit 2 are executed. 

29. The Stipulating Parties request that the Commission approve the Stipulation.
30. The OCC and MCIMetro have no objection to the Stipulation and also have no objection to the Commission approving the Stipulation without further testimony or hearings.

31. The requested relief being unopposed, the proceeding is eligible for processing under modified procedure pursuant to § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, without a formal hearing.

32. The Stipulation involves agreed-upon rates for collocation and unbundled network elements at issue in this case, as reflected in Exhibit 1 to the Stipulation (the Stipulated Rates).  The Stipulating Parties agree that such rates are consistent with the public interest, are supported by the record of this proceeding, reflect just, reasonable, and non-discriminatory rates, and are in compliance with applicable state and federal law.  Upon approval of the Stipulation, Qwest will make a filing incorporating the Stipulated Rates into the Exhibit A pricing document currently on file with the Commission, reflecting the Commission’s order setting prices in this docket and previous Commission orders setting prices in other cost dockets.  

33. Upon approval, Exhibit 1 will be made a part of ICAs in Colorado as described in paragraph 20 of the Stipulation.  Each ICA governs how changes to rates and rate elements will be reflected in each respective ICA.   The Stipulating Parties stipulate that Exhibit 1 will be made a part of their ICAs in Colorado consistent with the change in law provisions of their existing ICAs.  The Stipulation does not change or alter any ICA with Qwest without amendment unless the ICA expressly provides otherwise.  

34. The Stipulation details the bases and compromises memorialized in corresponding sections of Exhibit 1 to the Stipulation.  The Stipulation being incorporated by reference, this decision will not recite detail of the resolution reached.

35. Upon a final Commission order approving the Stipulation or modifying the Stipulation in a manner acceptable to all Stipulating Parties, Qwest must make an advice letter filing to appropriately reflect the terms of the Stipulation in its wholesale tariff.  

36. The Stipulating Parties could not agree in this docket on a pro forma tariff.  Therefore, within 60 days of the effective date of the final Order in this docket, Qwest shall file an advice letter and proposed tariffs on not less than 30 days’ notice, which it believes complies with Commission tariff requirements and applicable law.  Subject to the other provisions in this Stipulation, the Stipulating Parties reserve all rights to challenge or advocate for modifications to the proposed tariffs, including protesting and/or requesting that they be suspended.

37. The Stipulation is a settlement of a controversy made only for settlement purposes and does not represent the position that any party would take if this matter is not resolved by agreement.  The parties have agreed to a limited use of the Stipulation outside of this proceeding.  No binding precedential effect or other significance, except as may be necessary to enforce this Stipulation or a Commission order concerning the Stipulation, shall attach to any principle or methodology contained in the Stipulation, except as expressly agreed.  

38. Because the Stipulation resolves all disputed issues in this docket, is unopposed, and sets forth the rationale and evidence upon which the Commission can issue a decision that the Stipulation complies with applicable law, the Stipulating Parties request approval without further hearings or testimony.
39. Approval of the Stipulation in this manner best serves the public interest.  In agreeing to the Stipulation, the Parties acknowledge various litigation risks and request Commission approval of the Stipulation.  The settlement avoids the need for the Parties and the Commission to litigate and decide matters in this proceeding.  

40. The ALJ finds that the Parties have reached a just and reasonable resolution of their disagreements.  The Stipulation comprehensively addresses complex, technical issues and was reached (or unopposed) by a broad representation of those interested in the issues resolved.

41. All Parties support approval of the Stipulation without modification.  The ALJ finds that the Stipulation represents a just, equitable, and reasonable resolution of issues that were or could have been contested among the Parties in this proceeding.  Approval is in the public interest.  The ALJ concludes, therefore, that the Stipulation should be and will be accepted as filed and without modification. 

42. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER
A. The Commission Orders That:  
1. The Joint Motion to Approve Unopposed Stipulation filed April 27, 2011, is granted.

2. The Stipulation, including exhibits, filed on April 27, 2011, a copy of which is attached hereto as Appendix A is approved.  Approval of Exhibit 2 to the Stipulation is limited consistent with the discussion above and in accordance with the Stipulation.

3. The Stipulation is incorporated by reference and made an order of the Commission as if fully set forth herein.  All Parties shall comply with all terms thereof.

4. Within 60 days of the effective date of the final Order in this docket, Qwest Corporation (Qwest) shall file an advice letter and proposed tariffs on not less than 30 days’ notice, in compliance with this Recommended Decision, Commission tariff requirements, and applicable law.  
5. The Application Requesting Costing and Pricing filed by Qwest on June 7, 2007, as amended and modified by the Stipulation, is granted, consistent with the discussion above.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the Administrative Law Judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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