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I. Statement

1. The cases listed on the attached Appendix A (Hearing Exhibit 1) were instituted by Complaint and Notice of Suspension and Hearing issued by the Commission Director and served upon the Respondents on April 22, 2011 (Hearing Exhibit 2).  The cases were called for hearing on May 9, 2011 at 8:45 a.m., in a Commission Hearing Room, 1560 Broadway, Suite 250, Denver, Colorado, before Administrative Law Judge (ALJ) Keith J. Kirchubel.

2. Ms. Raenette Rodriguez appeared through counsel and testified on behalf of the Staff of the Commission. (Staff).  Mr. Charles Kimball appeared as counsel for Respondents Estes Park Express, Ltd.,
 and Stanley Brothers Taxi Company.
  Exhibits 1, through 5 were identified, offered, and admitted into evidence during the hearing.  
3. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. STATEMENT, FINDINGS, AND CONCLUSIONS

4. Pursuant to § 40-10-110, C.R.S., and the rules and regulations of the Commission, every motor vehicle carrier of passengers (common carrier) must keep a currently effective Certificate of Insurance on file with the Commission.

5. Pursuant to § 40-11-109, C.R.S., and the rules and regulations of the Commission, every contract carrier of passengers by motor vehicle must keep a currently effective Certificate of Insurance on file with the Commission.

6. Pursuant to § 40-13-105, C.R.S., and the rules and regulations of the Commission, every towing carrier must keep a currently effective Certificate of Insurance or bond on file with the Commission documenting motor vehicle insurance, cargo liability insurance and garage keepers liability insurance (if the carrier provides storage).

7. Pursuant to § 40-14-104, C.R.S., and the rules and regulations of the Commission, every mover must maintain motor vehicle liability and general liability insurance, a surety bond, or a certificate of self-insurance.  Every mover must maintain adequate written documentation on file with the Commission that such carrier complies with such insurance requirements.

8. With the exception of the two parties listed in Paragraph No. 2, above, the Respondents listed on Exhibit 1, attached to this Order as Appendix A failed to appear for the hearing as ordered by the Commission and have not shown good cause for that failure.  

9. At the May 9, 2011 hearing, Staff recommended that the authorities of all the carriers listed in Appendix A, with the exception of Estes Park Express, Ltd., (Case No. 00331-INS) and Stanley Brothers Taxi Company (Case No. 00330-INS) be revoked for failure to keep a currently effective Certificate of Insurance or bond on file with the Commission documenting motor vehicle insurance, cargo liability insurance or garage keepers liability insurance (if the carrier provides storage).

10. With respect to Respondent Estes Park Express, Ltd., (EPE), Ms. Rodriguez recommended that it be removed from the list.  Ms. Rodriguez testified that this carrier has submitted an application to the Commission for approval of a voluntary suspension of its authority (Docket No. 11A-344CP-SUSP).  EPE has also initiated a second Docket with the Commission in which the transfer of the subject authority, Certificate of Public Convenience and Necessity (CPCN) No. 55702, has been submitted to the Commission for approval.  This proceeding was initiated on April 18, 2011, and noticed on April 25, 2011.  Mr. Kimball confirmed that Respondent EPE is not actively operating under CPCN 55702.
11. With respect to Respondent Stanley Brothers Taxi Company (Stanley), Ms. Rodriguez recommended that it also be removed from the list.  The transfer of the subject authority, CPCN No. 55721, was approved pursuant to Decision No. R11-0144 in Docket No. 10A-375CP-TRANSFER.  Subsequently, on April 29, 2011, the transferee filed a motion to extend the time within which it must comply with the terms of the transfer spelled out in Decision No. R11-0144.  Mr. Kimball also confirmed that no transportation operations are being conducted under CPCN No. 55721.
12. The Commission’s only means of performing the important health and safety function of guaranteeing that persons who hold authority from the Commission have current, effective insurance is to have documentation of that fact furnished in uniform format to the Commission.  The responsibility for furnishing that information is on the holder of the authority.

13. Sections 40-10-112 and 40-11-110 C.R.S., and the Commission’s rules and regulations implementing those sections, provide that an authority issued by the Commission may be suspended, revoked, altered, or amended if it is established to the satisfaction of the Commission that the holder of that authority has violated any applicable statute, or any rule, regulation, or order of the Commission.  

14. Section 40-13-109, C.R.S., and the Commission’s rules and regulations implementing those sections, provide that the Commission, after hearing, upon notice to the holder of any permit issued under the article, may revoke, suspend, alter, or amend any such permit when such holder has violated any of the provisions hereof or any of the terms and conditions of such permit, exceeded the authority granted by such permit, violated or refused to observe any of the proper orders, rules, or regulations of the Commission, or violated any of the provisions set forth in part 18 or 21 of article 4 of title 42, C.R.S.

15. Section 40-14-106 requires the Commission to revoke the mover registration of any person who fails to comply with insurance requirements of the article. The revocation of a registration shall conform to the provisions and procedures specified in article 4 of title 24, C.R.S.

16. Section 40-16-103, C.R.S., requires the Commission to revoke the Article 16 registration of any person who fails to comply with the insurance requirements of the article.

17. The Commission’s records do not show a currently effective Certificate of Insurance for each of the Respondents listed in Appendix A.

18. With the exception of Respondents EPE and Stanley, Staff recommends and requests that the authorities and permits listed in Appendix A be revoked.

19. Commission rules define the process for summary suspension as well as suspension and revocation of the authorities and operating rights of common carriers, contract carriers, and towing carriers.  Rule 6008, 4 CCR 723-6.

20. Rule 6008(a)(I) incorporates § 24-4-104(3) and (4) C.R.S. to govern summary suspension of authorities or operating rights effective on the date of coverage cancellation, as addressed in the Notice of Suspension (See Hearing Exhibit 2).  

21. The Complaint and Notice of Suspension and Hearing, was served upon Respondents in accordance with Rule 6008(a)(II).

22. Because the Respondents listed in Appendix A have failed to keep a currently effective Certificate of Insurance on file with the Commission, the authorities listed in Appendix A, with the exception of Respondents EPE and Stanley, should be revoked.  

23. Regarding Respondent EPE, the ALJ recognizes that EPE is in the process of transferring CPCN No. 55702 to another entity.  While this action is pending, there is no reason to revoke the subject authority.  However, as the necessary insurance coverage for Respondent EPE has lapsed, under no circumstances shall any operations be conducted under CPCN No. 55702 until the transfer is approved, and all conditions of the transfer are complied with including reinstatement of necessary insurance coverage.
24. The ALJ will grant Respondent EPE six months to complete the transfer of CPCN No. 55702 in Docket No. 11A-356CP-TRANSFER.  If the transfer is not complete by November 15, 2011, then EPE is hereby provided notice that it shall appear at the hearing on December 12, 2011, and show cause why its authority under CPCN No. 55702 should not be revoked.
25. Regarding Respondent Stanley, the ALJ recognizes that the transfer of CPCN No. 55721 to another entity has been approved subject to fulfillment of the terms and conditions of Decision No. R11-0144.  While this action is pending, there is no reason to revoke the subject authority.  However, as the necessary insurance coverage for Respondent Stanley has lapsed, under no circumstances shall any operations be conducted under CPCN No. 55721 until all conditions of the transfer are complied with including reinstatement of necessary insurance coverage.

26. The ALJ will grant Respondent Stanley three months to complete the transfer of CPCN No. 55721 in Docket No. 10A-375CP-TRANSFER.  If the transfer is not complete by August 15, 2011, then Stanley is hereby provided notice that it shall appear at the hearing on September 12, 2011, and show cause why its authority under CPCN No. 55721 should not be revoked.
27. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Except as detailed in Ordering Paragraphs No. 3 through No. 8 below, the Respondents’ operating authorities listed in Appendix A are revoked as of the effective date of this Order.  

2. Ordering Paragraph No. 1 shall be void and the case dismissed as to any affected Respondent who files the required Certificate of Insurance before the effective date of this Order.

3. With regard to Respondent Estes Park Express, Ltd., (EPE), it shall have until November 15, 2011, to complete the transfer of Certificate of Public Convenience and Necessity (CPCN) No. 55702 in Docket No. 11A-356CP-TRANSFER as detailed in Pagargaphs No. 23 and No. 24, above, or, in the alternative, file the appropriate proof of financial responsibility with the Commission.  The authority of EPE under CPCN No. 55702 shall not be revoked in the meantime, on the condition that EPE does not operate as a motor vehicle carrier for hire.

4. If the transfer of CPCN No. 55702 in Docket No. 11A-356CP-TRANSFER is not complete by November 15, 2011, or alternatively Respondent EPE has not provided appropriate evidence of financial responsibility to the Commission by that date, then EPE shall appear on the list of respondents whose authorities may be revoked at the Show Cause hearing on December 12, 2011.

5. Until such time as Respondent EPE satisfactorily demonstrates compliance with all Commission statutes and rules, including but not limited to having the necessary insurance coverage(s) in effect, it shall provide no passenger transportation whatsoever.  
6. With regard to Respondent Stanley Brothers Taxi Company (Stanley), it shall have until August 15, 2011, to complete the transfer of CPCN No. 55721 in Docket No. 10A-375CP-TRANSFER as detailed in Pagargaphs No. 25 and No. 26, above, or, in the alternative, file the appropriate proof of financial responsibility with the Commission.  The authority of Stanley under CPCN No. 55721 shall not be revoked in the meantime, on the condition that Stanley does not operate as a motor vehicle carrier for hire.

7. If the transfer of CPCN No. 55721 in Docket No. 10A-375CP-TRANSFER is not complete by August 15, 2011, or alternatively Respondent Stanley has not provided appropriate evidence of financial responsibility to the Commission by that date, then Stanley shall appear on the list of respondents whose authorities may be revoked at the Show Cause hearing on September 12, 2011.

8. Until such time as Respondent Stanley satisfactorily demonstrates compliance with all Commission statutes and rules, including but not limited to having the necessary insurance coverage(s) in effect, it shall provide no passenger transportation whatsoever

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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