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I. STATEMENT

1. On December 9, 2010, i-wireless LLC (i-wireless or Applicant) submitted the Application of I-Wireless, LLC for Designation as an Eligible Telecommunications Carrier in the State of Colorado for the Limited Purpose of Offering Lifeline Service to Qualified Households (Application) pursuant to Section 214(e)(2) of the Communications Act of 1934, as amended, 47 U.S.C. § 214(e)(2), (the Act); Sections 54.101 through 54.207 of the Rules of the Federal Communications Commission (FCC), 47 Code of Federal Regulations (C.F.R.) §§ 54.101 54.207; and Rule 2187 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2, requesting designation as an Eligible Telecommunications Carrier (ETC) in the State of Colorado.  

2. On December 15, 2010, the Commission issued notice of the Application. 

3. The Commission deemed the Application complete by minute entry at the weekly meeting held January 19, 2011, and the matter was referred to an Administrative Law Judge (ALJ) for disposition.  

4. The Adams County E-911 Emergency Telephone Service Authority, the Arapahoe County E-911 Emergency Communications Service Authority, and the Jefferson County E-911 Emergency Communications Service Authority (collectively, the Authorities); the Colorado Office of Consumer Counsel (OCC); and Staff of the Colorado Public Utilities Commission (Staff) timely intervened of right.

5. By Decision No. R11-0076-I, mailed January 21, 2011, i-wireless was granted a waiver of 4 CCR 723-2-2187(d)(III).   

6. By Decision No. R11-0114-I, mailed February 2, 2011, a procedural schedule was established for this matter, including dates to file testimony and the hearing date.  By Decision Nos. R11-0314-I, mailed March 23, 2011; R11-0351-I mailed April 8, 2011; and R11-0394-I, mailed April 11, 2011, the procedural schedule was amended to extend the date to file answer testimony and exhibits, however, the remaining procedural schedule remained the same.
7. On April 13, 2011, the Joint Motion to Approve Stipulation and Settlement Agreement, to Vacate Procedural Schedule and for Waiver of Response Time was filed.  All parties having resolved their differences, they entered into a Stipulation and Settlement Agreement (Stipulation), filed with the motion, and requested that the Commission approve it.

8. By Decision No. R11-0408-I, dated April 18, 2011, the ALJ raised several questions regarding the Stipulation and scheduled a hearing on the Motion.  

9. On April 22, 2011, the Joint Motion to Supplement Stipulation and Settlement Agreement, to Vacate the Procedural Schedule and for Waiver of Response Time was filed.  The parties simultaneously filed the Supplement to the Stipulation and Settlement Agreement (Supplement) clarifying the provisions of the Stipulation.

10. By Decision No. R11-0443-I, mailed April 26, 2011, the procedural schedule in this matter was vacated.  The hearing on the Joint Unopposed Motion to Approve Stipulation and Agreement in Resolution of Proceeding was vacated.  The hearing to consider the merits of the Application was vacated.  Having given due consideration, the unopposed motion will be decided.
11. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS AND CONCLUSIONS 

12. On May 8, 1997, the FCC issued its Universal Service Report and Order, 12 FCC Rcd 8776 (1997) (Universal Service Order) implementing the Communications Act of 1934, as amended by the Telecommunications Act of 1996. The FCC provided further guidance on ETC designation in its ETC Report and Order issued March 17, 2005, Federal-State Joint Board on Universal Service, Report and Order, 20 FCC Rcd 6371, 6384 (2005).

13. The Universal Service Order provides that only ETCs designated by a state Public Utilities Commission (State Commission) shall receive federal universal service support. Under 47 U.S.C. § 214(e), a State Commission shall, upon its own motion or upon request, designate a common carrier that meets the requirements set forth by the FCC as an ETC for a service area designated by the State Commission. The FCC defines a service area as a geographic area established by a State Commission for the purpose of determining universal service obligations and support mechanisms.
14. To be designated as a federal ETC under the Federal Act, a carrier must: (1) be a common carrier; (2) demonstrate an intent and ability to provision the supported services set forth in 47 C.F.R. § 54.101(a) throughout its designated service areas; and (3) demonstrate an intent and ability to advertise its universal service offerings and the charges therefore, using media of general distribution, 47 U.S.C. § 214(e); Universal Service Order, 12 FCC Rcd at 8791.

15. The FCC's supported services set forth in 47 C.F.R. § 54.101(a)(l)-(9) are:
a. voice grade access to the public switched telephone network;

b. local usage;

c. dual tone multi-frequency signaling or its functional equivalent;

d. single-party service or its functional equivalent;

e. access to emergency services;

f. access to operator services;

g. access to interexchange service;

h. access to directory assistance; and

i. toll limitation for qualifying low-income consumers.

16. In areas served by a rural telephone company, 47 U.S.C. § 214(e)(2) further requires the Commission to determine that the designation of an additional ETC is in the public interest. 

17. The Commission has adopted its own rules for implementing 47 U.S.C. § 214(e)(l)-(2) of the Act which appear at 4 CCR 723-2-2180 through 2191, which are consistent with § 214(e) and the FCC's Rules. 

A. Settlement Agreement

18. In the Application, i-wireless seeks designation as an ETC for the limited purpose of receiving universal service support for offering Lifeline service in 144 non-rural exchanges served by Qwest Corporation as shown on Attachment 1 to the Stipulation.  Applicant affirms that, despite the limited purpose, no waiver or variance of obligations applicable to ETCs in Colorado is sought other than Rule 2187(d)(III) and in accordance with Operating Procedures Applicable to Lifeline BUS Offering.

19. A map showing i-wireless’ underlying carrier’s (i.e., Sprint Nextel) current wireless coverage area in Colorado is shown on Attachment 2 to the Stipulation.

20. Applicant, Staff, the Authorities, and the OCC engaged in settlement discussions in an attempt to resolve their differences regarding issues raised by i-wireless’ Application.  The parties have reached a comprehensive settlement in this matter.  The terms of the settlement are fully set forth in the Stipulation, Attachments 1 through 5, and the Supplement.  A copy of the entire agreement is attached hereto as Appendix A.  

21. The Stipulation is entered into for the purpose of avoiding the costs and risks of litigation.  The Parties agree that the Stipulation should have no legal effect outside of the instant docket.
22. Approval of the Stipulation, as supplemented, is requested.  The parties contend that approval is in the public interest. 
23. Currently, the subscribership for low-income telephone assistance is low in Colorado. The Universal Service Administrative Company estimates that the Colorado market penetration for low-income telephone assistance is only 20 to 50 percent.  Today, low-income telephone assistance subscribership is approximately 19,000.  One of the qualifying criteria for low-income telephone assistance is the Low-Income Home Energy Assistance Program (LIHEAP). LIHEAP’s applications with the Colorado Department of Human Services, approved as of April 7, 2011, is approximately 118,000.

24. Upon approval of the Stipulation, i-wireless will be the first wireless carrier eligible to offer lifeline service in major metropolitan areas, such as Denver. Low-income consumers will now have another choice in providers using wireless technology.
25. Applicant is a wireless reseller of Sprint Nextel’s (Sprint) network.  Sprint’s network is mainly located along the I-25, I-70, and I-76 highways in Colorado.  As such, Sprint’s physical network does not precisely correlate within metes and bounds.  In consideration thereof, a waiver of Rule 2187(d) (III) was granted by Decision No. R11-0076-I.  

26. The service area requested for ETC designation by the Commission is listed by exchanges in Attachment 1 to the Stipulation.  The exchanges listed in the attachment are where i-wireless can provide service throughout the entire exchange.  Attachment 2 shows the underlying carrier’s (Sprint) coverage area. Applicant is not seeking ETC status throughout Sprint’s entire coverage area or in any exchange areas in which it is unable to serve the exchange area in its entirety.
27. Applicant seeks ETC designation for the limited purpose of providing universal service low-income Lifeline service in Colorado.  Applicant will provide Lifeline service under the trade name “Access Wireless.”  Applicant does not seek federal universal service high-cost support or Colorado high cost support in its service area.  Requested approval of the Stipulation will be conditioned in accordance with such intent.
28. Applicant’s Lifeline program furthers the statutory goal that basic service be available and affordable to all citizens of the State of Colorado.  Applicant’ Lifeline product offering is the first such product offered by a wireless provider in certain non-rural wire centers listed in Attachment 1.  The additional choice of another provider offering service for low‑income consumers represents a significant benefit for those consumers and is in the public interest.
B. Federal ETC Designation for the Limited Purpose of Offering Lifeline

29. Applicant is a commercial mobile radio service provider, and a common carrier as defined by 47 U.S.C. § 153(10) and 47 C.F.R. § 20.9(a)(7).

30. Applicant provides each of the supported services set forth in 47 C.F.R. § 54.101(a)(1)-(9), and it has shown an intent and ability to offer those services once designated throughout the areas set forth on Attachment 1 of the Settlement.

31. On July 26, 2010, i-wireless submitted its compliance plan to the FCC.  The compliance plan outlines the measures it will take to implement the conditions imposed by the FCC in i-wireless’ forbearance petition.  
32. The FCC has yet to approve said compliance plan.  Applicant anticipates FCC action on its compliance plan within 60 to 120 days.  Based thereupon, the Parties agree that i‑wireless’ ETC designation is expressly conditioned on the FCC’s approval of the aforementioned compliance plan.

33. Applicant, under the trade name Access Wireless, will make available Lifeline service to qualifying low-income consumers.  Applicant will not offer Link-Up to qualifying low-income consumers because it does not charge an activation or connection fee.  Thus, Applicant does not qualify for Link-Up support from the Federal USF.

34. Each month i-wireless shall provide a $15.00 discount on its retail Lifeline plans or the equivalent of 150 free prepaid wireless minutes to eligible Lifeline customers. The parties acknowledge that the current retail value of 150 prepaid wireless minutes is $15.00. To account for any change in the retail value of prepaid minutes, i-wireless will adjust the amount of free prepaid minutes so that Lifeline customers continue to receive the full $15.00 worth of free minutes.  Applicant agrees that it will seek Tier 1 and Tier 2 support in the amount of $8.21 in reimbursement from the Universal Service Administrative Company.

35. Applicant’s Lifeline plans are not offered on a distance-sensitive basis. Toll limitation is not a concern because of the prepaid nature of these Lifeline plans.  Prepaid offerings, by their very construct, act as a toll limitation mechanism.
36. The Parties stipulate and agree that with the incorporation of the agreed-upon terms and conditions in Attachment 3, designating i-wireless as an ETC in the study areas and wire centers set forth in Attachments 1 serves the public interest, convenience, and necessity, as required by 47 U.S.C. § 214(e)(2) and §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S.  Requested approval of the Stipulation will be conditioned in accordance with such intent.
37. The Parties stipulate and agree that i-wireless shall provide its ETC Lifeline universal service offerings in Colorado pursuant to this Stipulation (including attachments and Supplement).  The Parties agree that i-wireless' provision of its universal service offering as an ETC shall be governed by agreed-upon requirements.  Requested approval of the Stipulation will be conditioned in accordance with such intent.
38. Applicant has undertaken substantial obligations through the Stipulation to benefit the public interest.  In light of the substantial commitment and experience, the public interest supports approval of the settlement.  Applicant has sufficiently demonstrated its capability and commitment to provide the proposed service.  However, if later deemed appropriate, nothing prohibits the Commission from reconsidering ETC status.

C. Conclusion

39. The State of Colorado has long promoted a competitive telecommunications marketplace.  The Stipulation fosters competition among wireless providers and brings competition to qualifying customers consistent with § 40-15-101, C.R.S., and 4 CCR 723‑2‑2187(b).  The Stipulation also ensures that there is substantial compliance with the Commission's rules as well as providing regulatory oversight over issues such as adequate service quality and consumer protection. 

40. The granting of this Application will improve service quality and customer choice in the affected area as well as improve public safety and welfare.  The Stipulation is reasonable and consistent with the public interest and will be accepted and approved by the Commission.

41. Designation of Applicant as an ETC is in the public interest.

42. It is found, based on the Stipulation, as supplemented, that the Applicant meets all of the criteria pursuant to 47 U.S.C. § 214(e) to be designated as an ETC and is eligible to receive federal universal service support. 

III. ORDER

A. The Commission Orders That:

1. The Joint Motion to Supplement Stipulation and Settlement Agreement filed April 22, 2011, is granted.

2. The Joint Motion to Approve Stipulation and Settlement Agreement filed April 13, 2011, is granted consistent with the discussion above.

3. The Stipulation and Settlement Agreement, including the Supplement to Stipulation and Settlement Agreement, of i-wireless, LLC (i-wireless), the Adams County E-911 Emergency Telephone Service Authority, the Arapahoe County E-911 Emergency Communications Service Authority, the Jefferson County E-911 Emergency Communications Service Authority, the Colorado Office of Consumer Counsel, and Staff of the Colorado Public Utilities Commission (attached to this Decision as Appendix A and incorporated herein by reference), is accepted and approved.

4. The application of i-wireless for designation as an Eligible Telecommunications Carrier, as supplemented and amended, is granted upon the following conditions:

a. i-wireless shall not seek Federal universal service high-cost support nor Colorado high cost support in its service area;

b. approval of i-wireless’ compliance plan submitted to the Federal Communications Commission (FCC) on July 26, 2010;
c. i-wireless shall provide its ETC Lifeline universal service offerings in Colorado pursuant to this Stipulation (including attachments and supplement) in compliance with this Recommended Decision; and 
d. i-wireless shall submit all reports, fees, surcharges, and any other obligation due and owing to the Colorado Public Utilities Commission.
5. Applicant shall make a filing demonstrating Federal Communications Commission approval of the compliance plan submitted July 26, 2010.  If i-wireless fails to do so within six months of the effective date of this Recommended Decision, then ordering paragraphs 1 through 4 shall be void.  On good cause shown, the Commission may grant additional time for compliance.
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the Administrative Law Judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge










12

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












