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I. STATEMENT, FINDINGS, AND CONCLUSION
1. On November 5, 2010, Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Energy (Black Hills or the  Company) filed an Application for Approval of its 2011 Qualifying Retail Utility Compliance Plan with the Commission (Application).  Attached to the Application was the Company’s 2011 RES Compliance Plan (the 2011 RES Compliance Plan or the Plan) and various appendices.  The Plan sets forth the Company’s proposed plan detailing how Black Hills intends to comply with the Commission’s Renewable Energy Standard (RES) rules during the 2011 Compliance Year.

2. The Commission issued notice of the Application on November 8, 2010.  

3. The Trial Staff of the Commission (Trial Staff) and the Governor’s Energy Office (GEO) filed timely interventions as of right in this matter.  On December 29, 2010, timely motions for permissive intervention were granted for Colorado Solar Energy Industries Association (COSEIA); the Colorado Renewable Energy Society (CRES); Interwest Energy Alliance (Interwest); and Wal-Mart Stores, Inc. and Sam’s West, Inc. (Wal-Mart) in Decision No. R10-1385-I.  A petition for late-filed permissive intervention was filed by the Colorado Independent Energy Association (CIEA) on January 27, 2011, was also granted by Decision No. R11-0128 on February 4, 2011.

4. On January 4, 2011, Black Hills filed the Direct Testimonies of Brian G. Iverson and Bryan S. Owens in support of the Application.  An errata to the Direct Testimony of Brian Iverson was filed on January 24, 2011.

5. On January 10, 2011, a procedural schedule negotiated by the parties was adopted by Decision No. R11-0023-I.  That Decision, in part, set an administrative hearing for April 4 through 6, 2011.  

6. On February 18, 2011, Answer Testimony was filed by the following parties: Trial Staff, GEO, COSEIA, and CRES.

7. Subsequently, the Parties began to participate in formal settlement negotiations.  The Parties agreed to request a continuance to allow more time for those negotiations.  On March 15, 2011, Black Hills filed a Second Motion to Continue Procedural Schedule, Voluntary Waiver of Statutory Deadline and Waiver of Response Time (Procedural Motion).
  The Procedural Motion sought, in part, to continue the procedural schedule so that Rebuttal and Cross Answer Testimony would be due on April 15, 2011, and so that the administrative hearing in this matter would be rescheduled for May 12 and 13, 2011.   The Procedural Motion was granted on March 15, 2011, in Decision No. R11-0281-I.

8. On April 13, 2011, Black Hills filed an Unopposed Motion to vacate the April 15, 2011 date for Rebuttal and Cross Answer Testimony as well as to notify the Commission that a settlement in principal had been reached amongst the parties.  This Unopposed Motion was granted on April 14, 2011, in Decision No. R11-0400.

9. On April 29, 2011, Black Hills filed an Unopposed Motion for Approval of Settlement Agreement and Motion for Waivers (Motion).  The Settlement Agreement was filed as Appendix A to the Motion and is attached hereto as Appendix A.  The Settling Parties are Black Hills, Staff, COSEIA, GEO, and CRES.  While not parties to the Settlement Agreement, CIEA, Wal-Mart, and Interwest do not contest the Settlement.  Motion ¶16.  

10. On May 5, 2011, Black Hills filed the Settlement Testimonies of Christopher Burke, Vice President of Operations for Black Hills; Charles Gray, Senior Regulatory Analyst for Black Hills; and Robert J. Harrington, Jr., Policy Director of COSEIA in support of the Settlement Agreement.  Black Hills also filed a Draft Interim Order for the Administrative Law Judge’s (ALJ’s) consideration with the Settlement Testimonies.

11. On May 5, 2010, Black Hills also filed its Supplemental Motion for Waiver. While preparing Settlement Testimonies, the need for an additional rule waiver of Rule 3658(f)(II) came to the attention of the Company in order to fully implement the Settlement Agreement.  Pursuant to the Settlement Agreement, standard rebate offers and standard offers to purchase Renewable Energy Credits (RECs) shall be made available based upon the defined start date based upon submission, rather than the date of contract execution.

12. The Settlement Agreement memorializes the negotiated settlement and stipulations among the Settling Parties.  As a result of the settlement negotiations, the Settling Parties agree, as set forth in the Settlement Agreement, that all issues in dispute between them, or that could have been disputed between them, in this docket have been resolved to the satisfaction of the Settling Parties, and that the terms and stipulations in the Settlement Agreement are fair, just, and reasonable.   Settlement ¶11.

13. The Settling Parties request that the Commission enter an order approving the Company’s 2011 RES Compliance Plan, as modified by the Settlement Agreement, with the finding that the Commission’s approval of the Settlement Agreement represents a fair, just, and reasonable resolution of all disputed issues that have arisen, or which could have arisen, in this docket and further closing this docket.  Settlement p. 30.

14. The Settling Parties agree that all pre-filed testimony (Direct, Answer, and Settlement Testimonies), as well as their corresponding exhibits, in this docket shall be admitted into evidence without cross-examination.  Settlement ¶35.

15. Based upon the language of the Settlement Agreement and the representation that the non-settling parties do not oppose the Settlement Agreement, the ALJ construes the Settlement Agreement to provide for the Verified Application to stand unopposed, as modified by the Settlement Agreement, upon approval and acceptance of the Settlement.

16. The Application, as modified by the Settlement Agreement, being uncontested, it may now be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-24, Rules of Practice and Procedure, without a formal hearing.

17. The application is verified by the affidavit of Bryan S. Owens which was filed, along with an errata, on May 5, 2011, after the Company discovered that the Verification in the Commission’s file was a second copy of the Company’s 2011 RES Compliance Plan and not a copy of the Verification.

18. Black Hills is engaged in generating, selling, and distributing electric energy and power to its customers in those areas in Colorado certificated to it by the Commission for domestic, mechanical, or public uses and is a public utility subject to the jurisdiction of the Commission, pursuant to § 40-1-103, C.R.S.  
19. Black Hills provides retail electric service to approximately 93,000 customers in the State of Colorado and is, thereby, a Qualifying Retail Utility (QRU) pursuant to Rule 3652(k), 4 CCR 723-3, Rules Regulating Electric Utilities.
20. The temporary suspension of the Company’s solar program is the primary focus of this docket.  As discussed in Section 1.C. of the 2011 RES Plan, Black Hills temporarily suspended accepting or processing of any new solar applications or entering into any other new solar contracts on October 18, 2010.  A letter was sent to Mr. Doug Dean, Director, Public Utilities Commission, advising of this temporary suspension.  Copies of the letter were sent to Mr. Gene Camp, Mr. Bill Dalton, and Mr. William Levis, Director of the Colorado Office of Consumer Counsel.  Settlement at ¶6.

21. Strong customer participation in the solar program has resulted in greater customer payments for rebates and solar renewable energy credits (SO-RECs) than the program revenues being collected through the Renewable Energy Standard Adjustment (RESA) charge.  The Company’s 2010 RES Compliance Plan was filed on July 1, 2009.  Table 4 in that plan projected a cumulative undercollection for 2009 of $423,771 but a positive overcollection for 2010 of $1,324,529.  The 2010 Plan did not project an undercollection until 2013.  Settlement ¶31 at p. 21.
22. The Company took several steps to try to keep revenues ahead of costs during the 2009 and 2010 Compliance Years.  First, the Company filed Advice Letter No. 623 on June 25, 2009, to increase the RESA surcharge on customer bills to 2 percent.  This became effective on Aug. 1, 2009 by operation of law.  Second, pursuant to § 40-2-124(1)(g)(III), C.R.S., and Commission Rule 3659(d), the Company has the discretion to change the offering price for SO‑RECs under its standard offer.  The Company reduced its SO-REC offering prices three times after the 2010 Plan was filed and before the solar program was suspended  The table on page 4 of the 2011 Compliance Plan lists the date of each reduction and the amount of the reduction.  The SO-REC reductions however only exacerbated the under-collection issue because the Company experienced an additional increase in applications every time the Company reduced its SO-REC pricing.  Settlement ¶31 at pg. 21.
23. Two additional industry factors contributed to the substantial increase in solar applications over this time period.  First, the cost of installed solar systems declined significantly making it more cost-effective for customers to install solar.  As discussed in the January 13, 2010, notice from Black Hills to the Commission of a reduction in the SO-REC payment, the quoted installed cost of a residential small system had reached $6.00/watt installed as compared to $9.00/watt in 2006. Second, the $2,000 maximum personal tax credit for solar-electric systems was removed for systems placed in service after December 31, 2008 and customers could thereafter receive a full 30 percent personal tax credit.  Both of these events increased the number of applications received by the Company.  Settlement ¶31 at pg. 22.
24. As a result of the factors discussed above, by the end of 2009, the Company had paid out over $4,500,000 more than the RESA charge it was collecting.  By the time the 2011 RES Plan was filed on November 5, 2010, the undercollection balance was in excess of $10,000,000 and, due to applications in the one-year queue, it was expected to grow to over $13,000,000 by the end of 2011.  As shown in Table 4 in the 2011 RES Plan, the Company did not expect the RESA balance to get back to zero until sometime in 2016.  Accordingly, effective at 6:00 p.m. (MT) on October 18, 2010, the Company temporarily suspended accepting or processing any new solar applications or entering into any other new solar contracts.  Settlement ¶31 at pg. 22.
25. By the time the Plan was filed, the Company had already met with solar developers, community leaders, the COSEIA, Solar Electric Power Association, and the GEO concerning the temporary suspension.  Stakeholder meetings continued after the Plan was filed.  A summary of the stakeholder meetings was included in the Settlement Testimony of Company witness Mr. Christopher Burke as Exhibit CB-1.  Additionally, on February 2, 2011, the Company hosted a stakeholder focus group meeting in Pueblo, Colorado, to discuss the issues surrounding the solar program.  A second stakeholder focus group meeting was held on February 16, 2011, in Denver, Colorado.  All parties were invited to, and many participated in, settlement discussions on March 9, 17, and 31, 2011, and subsequent telephone conferences concerning settlement.  Settlement ¶¶7, 9, and 10.

26. The Settling Parties to this proceeding have spent approximately six and one-half months working on the issues surrounding the solar market in the Company’s service territory and considered the costs and benefits of the retail renewable distributed generation needs for Black Hills’ system.  The Settling Parties have designed their proposal for resumption of the solar program in light of the events that led to the temporary suspension of the solar program.  The Settling Parties have looked at the “big picture” including the total amount of retail distributed generation required by the Company to be in compliance with the RES as required in both State Statute and Commission Rules in 2020, the need to balance the RESA account within a reasonable period of time, and the needs of the solar industry, particularly over the next five years (through 2016), for predictability and transparency.  Settlement ¶15. 

27. The Settlement Agreement includes both:  (1) a proposal for resumption of the Black Hills’ solar program in 2011 for a Commission determination in this docket; and (2) an agreement among the Settlement Parties as to the proposal for the Black Hills’ 2012 solar program that Black Hills will include in its 2012 RES Compliance Plan.  Settlement ¶16.

28. While the Settling Parties have looked beyond 2012 in order to design a revised solar program that has an appropriate pace (in terms of new solar retail distributed generation per year) and incentive levels for 2011 and 2012, the Settling Parties recognize that the Company’s solar program for 2013 and subsequent compliance years will be determined in future dockets, including the combined 2011 Resource Plan and 2013-2014 RES Compliance Plan required to be filed on or before October 31, 2011, and the Interim RES Plan required to be filed on or before October 31, 2013.12  Therefore, the Settlement Agreement does not cover any RES compliance years other than 2011 and 2012.  Settlement ¶17.
29. Through a coordinated effort between Black Hills and COSEIA, with considerable contribution from additional stakeholders including among others, Staff, GEO, and CRES, the Settling Parties constructed a spreadsheet model (the Model) covering the compliance years of 2011 through 2029 in order to be able to analyze and evaluate the “big picture”.  The settlement proposal for the 2011 and 2012 RES compliance years is from the 2011 and 2012 years in the Model.  Settlement ¶17.
30. The Settlement Agreement proposes a change in the structure of the Black Hills solar program which includes the following elements:  

a.
Performance Based Incentives.  The Settling Parties propose a change from the previous structure of the Program.  The prior program involved two types of Up-Front Incentives:  rebates and REC payments.  The Settling Parties now propose eliminating Up-Front REC payments for small customer owned systems and annual REC payments for medium size systems and instead create a Performance Based Incentive (PBI) payment structure for all systems.  Up-Front Rebates will still be paid on small customer owned systems and medium size systems, but at levels lower than previously offered.  A discussion of this change in structure can be found in paragraph 18.B. of the Settlement Agreement.  

By lowering the Up-Front Amounts and moving to a longer “termed” incentive, substantial benefit was gained in managing the RESA funds associated with the incentives. This fundamental restructuring is what ultimately addresses the RESA deficit and allows for an immediate restart of the solar program, while also allowing for transparent and predictable growth of the industry over the next several years. The settlement proposal for 2011 specifies maximum kilowatts eligible for incentives by system size category and tier.  Settlement ¶28.

Although the Settlement Agreement only covers the 2011 and 2012 RES compliance years, if the program is able to continue beyond 2012 as designed by the Model, the Company expects to meet its 2020 retail distributed generation requirements by the end of 2016 and the RESA balance will be positive by 2022.  See Exhibit 3 to the Settlement Agreement which is a revised Table 4 to the Company’s 2011 RES Compliance Plan.

b.
Creation of Small System, 3rd Party Ownership Category.  The Settling Parties propose a new category to allow for third party financed small systems (up to 10 kW) in the Company’s service territory.   The purpose of this category is to allow for greater participation from lower income customers with sufficient credit who might not otherwise have the means for ownership available.  Details regarding this new category can be found in paragraph 23 of the Settlement Agreement.  
c.
Annual Maximum Incentive kW.  Specific annual capacity caps were established for each tier in each category and are shown on Exhibit 1.  For example, in the 2011 settlement proposal, the annual capacity cap for the small customer owned system 3kW tier is 96,000 watts.  This capacity can be any combination of various sized systems provided that each system does not individually exceed 3kW.  The capacities associated with this tier are reserved only for systems equal to or under 3kW in size.  Similarly, the annual capacity cap for the small customer owned system larger than 3 kW is 210,000 watts.  Capacity in both the small customer owned and small third party financed categories in excess of 6,000 watts will not be counted against the annual maximum incentive kW. Details regarding the annual kW maximum caps can be found in paragraph 25 of the Settlement Agreement and on Exhibit 1 to the Settlement Agreement.  



d.
Additional Program Changes.  Paragraph 25 of the Settlement Agreement also proposes:




i.
A waiver of Rule 3658(f)(II) to modify procedures regarding how the position of a customer, or third party solar installer, in the Company’s application “queue” will be determined (paragraphs 25 a, e, and f the Settlement Agreement),




ii.
for an application deposit to prevent queue positions from being tied up by applicants who have not contracted to install a system (paragraph b of the Settlement Agreement),




iii.
a waiver of Rule 3658(f)(III)14  to require applicants for small systems (Categories 1 and 2) to demonstrate substantial completion (as defined in the Commission’s rules) within 6 months (instead of 12 months) after the application submittal date unless an extension of time is granted by the Company for good cause (paragraph c of the Settlement Agreement), 




iv.
establishment of a telephone hotline to provide publicly available notice of the status of the Company’s queue, for all system sizes (paragraph d of the Settlement Agreement).

31. The Settling Parties agree that because the Company does not require any RECs to achieve the retail distributed generation standard in years 2011 through 2013, Black Hills is not required to purchase electricity and RECs generated by community solar gardens in 2011 or 2012.  Settlement ¶30.

32. The Settling Parties support a specific finding of the Commission that all of the Company’s expenditures made to date on Black Hills’ solar program are presumed prudent.  The Settling Parties also support a specific finding of the Commission that Black Hills be allowed to advance funds to the RESA:  (i) as necessary to fulfill its obligations for all timely-completed19 solar applications that were in its queue prior to the date of the temporary suspension of its solar program; and (ii) for the additional amounts in rebate payments in 2011 under this Settlement Agreement (estimated at $382,400.00) and for the PBIs payments attributable to the systems added in 2011 under this Settlement Agreement (estimated at $245,323.40 a year for a total of $2,225,632 over the payout term which is nine years for small customer owned systems and for medium systems; ten years for small systems owned by third party developers).  Additional terms regarding resolution of the prudency issue are set forth in paragraph 31 of the Settlement Agreement.

33. The Settling Parties agree that the purchase contract for RECs between the Company and Vestas Towers A/S, shall not be counted as a Section 124 resource22 for RES modeling purposes in either this 2011 QRU Plan or the Company’s 2012 QRU Plan.  The Company will apply to the Commission for a Section 123 resource designation of this purchase contract in Black Hills’ next combined Electric Resource Plan/Renewable Compliance Plan filing. In that filing, the Settling Parties shall be free to take any position with regard to whether the wind turbine is a Section 123 resource.  See paragraph 33 of the Settlement Agreement.

34. The Settling Parties agree that nothing in this Docket or in this Settlement Agreement concerns or affects the pending Application for Approvals in Docket No. 10A-930E concerning a proposed 29.04 MW wind project.  Settlement ¶13.

35. The Settling Parties are asking for approval of the Settlement Agreement.  Such approval would include the 2011 Settlement Proposal set forth in paragraph no. 28 on page 19 of the Settlement Agreement, the program modifications set forth in the Settlement Agreement, and the resolutions of the specific issues set forth in the Settlement Agreement. 

36. The Settling Parties request waivers of the Commission’s rules to the extent necessary to allow for implementation of the Settlement Agreement.  Black Hills identifies the following specific waivers:

 (1)
A waiver of the Commission rule which requires a one-time upfront REC payment for solar systems up to 10 kW not owned by third party developers (Rule 3658(f)(VIII).  The purpose of this waiver is to allow the Company to convert to production based incentives payable over time rather than an up-front REC payment.

(2)
A modification of the Commission rule which allows customers to have a year to achieve substantial completion (Rule 3658(f)(III).  The purpose of this waiver is to allow the Company  to require that for small systems (10 kW or less), substantial completion must be achieved within six months after the application is submitted.

(3)
A modification of Rule 3658(f)(II) to provide that the incentives will be made available on a non-discriminatory, first-come, first-served basis, based upon the date of submittal of an application (rather than the date of contract execution as currently required under this rule), as discussed in more detail in paragraph 25.a. of the Settlement Agreement.  

(4)
Any other waivers necessary to allow the Company to implement the Settlement Agreement.

37. Black Hills requests a permanent waiver of Commission rules so that the Settlement Agreement filed in this proceeding may be fully implemented.   Based upon good cause shown, a waiver is appropriate for that purpose.  However, the Settling Parties have recognized that the Settlement Agreement does not cover any RES compliance years other than 2011 and 2012.  The Company’s solar program for 2013 and subsequent compliance years will be determined in future dockets, including the combined 2011 Resource Plan and 2013‑2014 RES Compliance Plan required to be filed on or before October 31, 2011, and the Interim RES Plan required to be filed on or before October 31, 2013.  

38. The Settling Parties clearly intend for the program to continue beyond 2012 as designed by the Model.  Therefore it is appropriate that the term of waiver be for the duration of use of the Model, rather than permanent. 
39. The Verified Application and 2011 RES Compliance Plan complies with Rule 3657 of the Rules regulating Electric Utilities, 4 CCR 723-3.

40. The Verified Application, as modified by the Settlement Agreement, is approved and Black Hills’ 2011 RES Compliance Plan, as filed on November 5, 2011 and modified by the Settlement Agreement, will be approved.

41. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order:
II. ORDER

A. The Commission Orders That:  

1. All pre-filed testimony (Direct, Answer and Settlement Testimonies), as well as their corresponding exhibits, are admitted into evidence without cross-examination.

2. The Settlement Agreement and Unopposed Motion for Approval of Settlement Agreement (Settlement Agreement), filed by Black Hills Colorado Electric Utility Company, LP (Black Hills) and between Black Hills; Trial Staff of the Colorado Public Utilities Commission; the Colorado Solar Energy Industries Association; the Governor’s Energy Office; and the Colorado Renewable Energy Society is granted and the Settlement Agreement (attached to this Decision as Appendix A and incorporated herein by reference) is approved without modification, except as to the duration of waiver consistent with the discussion above.

3. The Supplemental Motion for Waiver filed by Black Hills on May 5, 2010, is granted consistent with the discussion above. 
4. The Verified Application for an order approving the Black Hills 2011 RES Compliance Plan, as modified by the Settlement and this Recommended Decision, is granted.  The Black Hills’ 2011 RES Compliance Plan, as filed on November 5, 2011, and modified by the Settlement Agreement and this Recommended Decision, is approved.

5. Good cause is found for granting the Motion for Waivers of Commission Rules and Rules 3658(f) (II), (III) and (VIII) are hereby waived so long as necessary for implementation of the Model analysis providing the framework for the settlement (the Model) so that Black Hills can fully implement the Settlement Agreement.  

6. The Commission makes no findings with respect to the agreements reached by the Settling Parties with regard to the 2012 Qualifying Retail Utility Compliance Plan or the 2012 Compliance Year.

7. Black Hills shall update the contracts for its solar program and file the updated contracts in this docket within ten days after this Recommended Decision becomes the Decision of the Commission, if that is the case. 

8. Black Hills shall make any tariff modifications necessary to implement the Settlement Agreement and file amended tariffs, to be effective on one days’ notice, within ten days after this Recommended Decision becomes the Decision of the Commission, if that is the case. 

9. The hearing scheduled to commence in this matter on May 12, 2011 is vacated

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge










� The first Motion to Continue the Procedural Schedule was filed on March 11, 2011.  That motion was denied without prejudice in Decision R11-0276-I issued March 14, 2011, due to concerns with the statutory waivers sought in that motion.


12 Decision No. C10-1112, Docket No. 10R-243E, mailed October 14, 2010.


14 Rule 3658(f)(III) Applicants who are accepted for the standard rebate offer rebates shall have one year from the date of contract execution to demonstrate substantial completion of their proposed on-site solar system. Substantial completion means the purchase and installation on the customer’s premises of all major system components of the on-site solar system.


19 Under the terms of the Company’s solar program prior to suspension, applications must be completed within twelve months unless an extension of time is granted.


22 § 40-2-124, C.R.S.
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