Before the Public Utilities Commission of the State of Colorado

Decision No. R11-0473-I
Docket No. 11A-086CP

R11-0473-IDecision No. R11-0473-I  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
11A-086CPDOCKET NO. 11A-086CP  
IN THE MATTER OF THE APPLICATION OF SANTEE COMPANIES FOR a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.  
INTERIM ORDER OF 
ADMINISTRATIVE LAW JUDGE 
MANA L. JENNINGS-FADER 
REQUIRING APPLICANT TO OBTAIN 
LEGAL COUNSEL AND REQUIRING 
APPLICANT TO MAKE FILINGS  
Mailed Date:  May 4, 2011  
I. STATEMENT  
1. On January 28, 2011, Santee Companies (Santee or Applicant) filed an Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire (Application).
  That filing commenced this docket.  

2. On February 28, 2011, the Commission issued its Notice of Application Filed in this proceeding; established an intervention period; and established a procedural schedule.  Decision No. R11-0385-I vacated that procedural schedule.  

3. The following three entities intervened:  Estes Valley Transport, Inc. (Estes Valley); Shamrock Charters, Inc., doing business as Shamrock Airport Express &/or SuperShuttle of Northern Colorado &/or SuperShuttle of Ft. Collins &/or SuperShuttle NOCO (Shamrock Charters); and Shamrock Taxi of Ft. Collins, Inc., doing business as SuperShuttle of Ft. Collins &/or Yellow Cab of Northern Colorado &/or Yellow Cab NOCO (Yellow Cab NOCO).  Each of these entities is represented by counsel.  

4. Estes Valley, Shamrock Charters, and Yellow Cab NOCO, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

5. By Minute Order dated April 6, 2011, the Commission assigned this matter to an Administrative Law Judge (ALJ).  

6. By Decision No. R11-0385-I, the ALJ scheduled a prehearing conference in this docket for April 29, 2011.  Although scheduled to begin at 10 a.m., the ALJ called the prehearing conference to order at approximately 10:17 a.m.  

7. Applicant did not appear at the prehearing conference; did not contact either the ALJ or the Commission Staff to request a continuance of, or a delayed start to, the prehearing conference; and did not contact Intervenors’ counsel in advance of the prehearing conference.  When the prehearing conference adjourned at approximately 10:40 a.m., Applicant had not appeared.  Review of the Commission file in this matter reveals that the Commission served Decision No. R11-0385-I on Applicant at the electronic mail address shown on the Application.  Applicant’s failure to appear at the prehearing conference is unexplained.  

8. Because the Intervenors were present and were represented, the ALJ elected to proceed with the prehearing conference in Applicant’s unexplained absence.  The ALJ made several oral rulings during the prehearing conference; this Order memorializes those rulings.  

A. Legal Counsel for Applicant.  

9. Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has found that, unless an exception applies, a party must be represented by counsel in an adjudicatory proceeding.  In addition, the Commission has held that, if a party does not establish that an exception applies to it, there are two consequences:  first, any filing made by a non-attorney on behalf of the party is void and of no legal effect; and second, the party must have an attorney in order to participate in a hearing, prehearing conference, or oral argument.  

10. This is an adjudicative proceeding before the Commission.  Santee is a Colorado Limited Liability Company, is a party in this matter, and is not represented by an attorney in this proceeding.  

11. In Decision No. R11-0385-I at ¶ 15 and Ordering Paragraph No. 4, the ALJ ordered Applicant either to obtain legal counsel for this proceeding or to show cause why it should be permitted to proceed in this matter without legal counsel.  If Applicant chose to retain counsel, its counsel was to enter an appearance on or before April 20, 2011.  If Applicant chose to show cause, it was to file its show cause response on or before April 20, 2011.  If Applicant did not retain counsel, then at the scheduled prehearing conference, Applicant was to be prepared to address whether it must be represented by counsel.  Id. at ¶ 22 and Ordering Paragraph No. 9.  Decision No. R11-0385-I at ¶¶ 18, 19 contained the following advisements:  

 
Santee is advised that, and is on notice that, if it fails either to show cause or to have its attorney file an entry of appearance as required by this Order, the ALJ will order Santee to obtain legal counsel.  

 
Santee is advised that, and is on notice that, if the ALJ orders it to obtain legal counsel, Santee will not be permitted to proceed in this matter without an attorney.  

(Bolding in original.)  

12. As of the date of this Order, Santee has not responded to the order to show cause (i.e., Decision No. R11-0385-I).  As of the date of this Order, Santee has not requested additional time within which to show cause in accordance with Decision No. R11-0385-I.  

13. Santee failed to comply with the Decision No. R11-0385-I requirement that Santee either obtain legal representation or show cause.  Santee was advised of the consequences of its failure to comply.  Santee did not appear at the prehearing conference and, thus, did not avail itself of the opportunity to address whether it must be represented by counsel.  Based on the foregoing, the ALJ finds that Applicant has not established that it comes within an exception stated in Rule 4 CCR 723-1-1201(b).  Therefore, in accordance with Rule 4 CCR 723‑1-1201(a), the ALJ finds that Santee must be represented by an attorney in this case.  

14. The ALJ will order Santee to obtain an attorney to represent it in this case and will order the attorney for Santee to enter an appearance on or before May 13, 2011.  
15. The ALJ will view Applicant’s failure to obtain counsel and to have counsel enter an appearance as required by this Order as evidence that Applicant has elected not to proceed with the Application.  
16. Santee is advised that, and is on notice that, it cannot proceed in this case without an attorney who is admitted to practice law in, and is in good standing in, Colorado.  
17. Santee is advised that, and is on notice that, its failure to obtain an attorney and its failure to have the attorney enter an appearance as required by this Order will result in the ALJ’s dismissing the Application.  

B. Motion to Dismiss Application.  

18. At the prehearing conference, Estes Valley made an oral motion to dismiss the Application.  As grounds for that motion, Estes Valley argued that Applicant has abandoned the Application.  In support of its motion, Estes Valley stated:  (a) on March 4, 2011, Estes Valley served written discovery on Applicant but received no response; (b) on March 20, 2011, Estes Valley’s counsel wrote a letter to Applicant seeking to obtain Applicant’s response to the written discovery but received no response either to the letter or to the discovery; (c) Applicant failed to respond to, or to make the show cause filing required by, Decision No. R11-0385-I; (d) Applicant did not appear at the prehearing conference; and (e) Applicant has had no contact with counsel for Intervenors.  

19. Shamrock Charters and Yellow Cab NOCO joined in the oral motion to dismiss and added this basis for the motion:  the delay occasioned by Applicant’s behavior may make it difficult for the Commission to issue its decision in this matter within the § 40-6-109.5, C.R.S., timeframe.  
20. The ALJ took the oral motion under advisement because, albeit due to Applicant’s failure to appear at the prehearing conference, Applicant had not had an opportunity to respond.  The ALJ will give Applicant an opportunity to respond to the motion to dismiss.  

21. The ALJ will order Applicant to file, on or before May 20, 2011, its written response to the motion to dismiss.  May 20, 2011 is one week after the date by which counsel for Applicant must enter an appearance.  The response must be made by Applicant’s lawyer.  

22. The ALJ will view Applicant’s failure to respond to the motion to dismiss as evidence that Applicant has elected not to proceed with the Application.  In addition, pursuant to Rule 4 CCR 723-1-1400, the ALJ will deem Applicant’s failure to respond to the motion to dismiss to be a confession of the motion.  

23. Santee is advised that, and is on notice that, its failure to respond to the motion to dismiss as required by this Order will result in the ALJ’s dismissing the Application.  
C. Filing Regarding Proposed Hearing Dates.  

24. As stated in Decision No. R11-0385-I, one purpose of the April 29, 2011 prehearing conference was to establish a procedural schedule, including a hearing date.  Applicant’s failure to appear at the prehearing conference thwarted that purpose.  

25. The ALJ will order Applicant to make, on or before May 20, 2011, a filing that contains three proposed dates for the evidentiary hearing.  May 20, 2011 is one week after the date by which counsel for Applicant must enter an appearance.  The filing must be made by Applicant’s lawyer.  

26. In considering proposed hearing dates, and assuming the Applicant does not waive § 40-6-109.5, C.R.S., the Parties must take into consideration the date by which a Commission decision on the Application should issue (i.e., November 2, 2011).  To meet this date, the evidentiary hearing must be concluded no later than August 5, 2011.  

27. Before making the May 20, 2011 filing, Applicant must confer with Intervenors’ counsel so that the three proposed dates are satisfactory to all Parties.  If possible, the ALJ will select one of the proposed dates.  If necessary, the ALJ will schedule the evidentiary hearing and will establish a procedural schedule in this matter by subsequent Order.  

28. The ALJ will view Applicant’s failure to make the required filing as evidence that Applicant has elected not to proceed with the Application.  

29. Santee is advised that, and is on notice that, its failure to consult with Intervenors’ counsel and to file three proposed dates for the evidentiary hearing as required by this Order will result in the ALJ’s dismissing the Application.  
D. Restatement of Consequences of Failing to Comply with this Order.  

30. Santee must comply with all requirements stated in this Order.  Failure to comply with any one of the requirements will result in the ALJ’s dismissing the Application.  A dismissal will be without prejudice.  

31. Santee’s failure to obtain an attorney and its failure to have the attorney enter an appearance on or before May 13, 2011 will result in the ALJ’s dismissing the Application.  
32. Santee’s failure to respond to the motion to dismiss on or before May 20, 2011 will result in the ALJ’s dismissing the Application.  
33. Santee’s failure to consult with Intervenors’ counsel and to file three proposed dates (satisfactory to all Parties) for the evidentiary hearing on or before May 20, 2011 will result in the ALJ’s dismissing the Application.  
II. ORDER  
A. It Is Ordered That:  
1. Santee Companies shall obtain an attorney, licensed to practice law in Colorado and in good standing, to represent it in this proceeding.  

2. On or before May 13, 2011, the attorney for Santee Companies shall enter an appearance in this proceeding.  

3. If the attorney for Santee Companies does not enter an appearance as required by Ordering Paragraph No. 2, then the Application filed by Santee Companies shall be dismissed without prejudice.  
4. On or before May 20, 2011, Santee Companies shall file a response to the oral motion to dismiss.  Failure of Santee Companies to file a response shall result in dismissal, without prejudice, of the Application.  
5. On or before May 20, 2011, Santee Companies shall make a filing with respect to proposed hearing dates, as discussed above.  Failure of Santee Companies to consult with Intervenors’ counsel and to make this filing shall result in dismissal, without prejudice, of the Application.  
6. The Parties shall be held to the advisements in this Order and in previous Orders issued in this docket.  

7. This Order is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge










�  Applicant initially filed the wrong application.  On February 22, 2011, Applicant filed the correct application which the Commission accepted as filed nunc pro tunc to January 28, 2011.  
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