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I. STATEMENT  
1. On March 14, 2011, Black Hills/Colorado Electric Utility Company, LP (Black Hills/Electric or Applicant), filed an Application that seeks a Certificate of Public Convenience and Necessity (CPCN) to construct and to own a power plant at the Pueblo Airport Generation Station as more fully described in the Application.
  That filing commenced this proceeding.  

2. On March 15, 2011, the Commission issued its Notice of Application Filed (Notice).  That Notice established a 30-day intervention period, which expired on April 14, 2011.  In addition, the Notice contained a pro forma procedural schedule.  This Order will vacate that procedural schedule.  

3. On April 27, 2011, by Minute Order the Commission referred this matter to an Administrative Law Judge (ALJ).  

A. Interventions by Right and Requests for Leave to Intervene.  

4. On March 31, 2011, Chesapeake Energy Corporation (Chesapeake) filed a Motion to Intervene.  Chesapeake appears to seek leave to intervene pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c) and does not state whether it opposes, contests, or takes no position with respect to the Application.  Review of the Commission’s file in this matter reveals that no response to this motion has been filed.  Although Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion[,]” the ALJ will not deem Applicant’s failure to respond to be a confession of the motion.  The ALJ needs to have a better understanding of the way(s) in which this “docket may substantially affect the pecuniary or tangible interests of [Chesapeake, of whether Chesapeake’s] interests would not otherwise be adequately represented in” this docket, and of whether Chesapeake’s interest in this docket is more than subjective.  Rule 4 CCR 723-1-1401(c).  

5. On March 31, 2011, EnCana Oil & Gas (USA) (EnCana) filed a Motion to Intervene.  EnCana appears to seek leave to intervene pursuant to Rule 4 CCR 723-1-1401(c) and does not state whether it opposes, contests, or takes no position with respect to the Application.  Review of the Commission’s file in this matter reveals that no response to this motion has been filed.  Although Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion[,]” the ALJ will not deem Applicant’s failure to respond to be a confession of the motion.  The ALJ needs to have a better understanding of the way(s) in which this “docket may substantially affect the pecuniary or tangible interests of [EnCana, of whether EnCana’s] interests would not otherwise be adequately represented in” this docket, and of whether EnCana’s interest in this docket is more than subjective.  Rule 4 CCR 723-1-1401(c).  

6. On March 31, 2011, Noble Energy, Inc. (Noble), filed a Motion to Intervene.  Noble appears to seek leave to intervene pursuant to Rule 4 CCR 723-1-1401(c) and does not state whether it opposes, contests, or takes no position with respect to the Application.  Review of the Commission’s file in this matter reveals that no response to this motion has been filed.  Although Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion[,]” the ALJ will not deem Applicant’s failure to respond to be a confession of the motion.  The ALJ needs to have a better understanding of the way(s) in which this “docket may substantially affect the pecuniary or tangible interests of [Noble, of whether Noble’s] interests would not otherwise be adequately represented in” this docket, and of whether Noble’s interest in this docket is more than subjective.  Rule 4 CCR 723-1-1401(c).  

7. On April 12, 2011, the Board of Water Works of Pueblo, Colorado (Board) filed a Petition to Intervene and Request for Hearing.  The Board appears to seek leave to intervene pursuant to Rule 4 CCR 723-1-1401(c) and states that it contests the Application.  Review of the Commission’s file in this matter reveals that no response to this motion has been filed.  Although Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion[,]” the ALJ will not deem Applicant’s failure to respond to be a confession of the motion.  The ALJ needs to have a better understanding of the way(s) in which this “docket may substantially affect the pecuniary or tangible interests of [the Board, of whether the Board’s] interests would not otherwise be adequately represented in” this docket, and of whether the Board’s interest in this docket is more than subjective.  Rule 4 CCR 723-1-1401(c).  

8. On April 12, 2011, the Fountain Valley Authority (FVA) filed a Petition to Intervene and Request for Hearing.  FVA appears to seek leave to intervene pursuant to Rule 4 CCR 723-1-1401(c) and states that it contests the Application.  Review of the Commission’s file in this matter reveals that no response to this motion has been filed.  Although Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion[,]” the ALJ will not deem Applicant’s failure to respond to be a confession of the motion.  The ALJ needs to have a better understanding of the way(s) in which this “docket may substantially affect the pecuniary or tangible interests of [FVA, of whether FVA’s] interests would not otherwise be adequately represented in” this docket, and of whether FVA’s interest in this docket is more than subjective.  Rule 4 CCR 723-1-1401(c).  

9. On April 13, 2011, the Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention of Right.  In that filing, OCC does not state whether it opposes, contests, or takes no position with respect to the Application.  OCC is an intervenor in this proceeding.  

10. On April 14, 2011, the Colorado Independent Energy Association (CIEA) filed a Motion to Intervene.  CIEA appears to seek leave to intervene pursuant to Rule 4 CCR 723‑1‑1401(c) and does not state whether it opposes, contests, or takes no position with respect to the Application.  Review of the Commission’s file in this matter reveals that no response to this motion has been filed.  Although Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion[,]” the ALJ will not deem Applicant’s failure to respond to be a confession of the motion.  The ALJ needs to have a better understanding of the way(s) in which this “docket may substantially affect the pecuniary or tangible interests of [CIEA, of whether CIEA’s] interests would not otherwise be adequately represented in” this docket, and of whether CIEA’s interest in this docket is more than subjective.  Rule 4 CCR 723-1-1401(c).  

11. On April 14, 2011, Cripple Creek & Victor Gold Mining Company (CC&V) filed a Petition to Intervene.  CC&V appears to seek leave to intervene pursuant to Rule 4 CCR 723‑1‑1401(c) and does not state whether it opposes, contests, or takes no position with respect to the Application.  Review of the Commission’s file in this matter reveals that no response to this motion has been filed.  Although Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion[,]” the ALJ will not deem Applicant’s failure to respond to be a confession of the motion.  The ALJ needs to have a better understanding of the way(s) in which this “docket may substantially affect the pecuniary or tangible interests of [CC&V, of whether CC&V’s] interests would not otherwise be adequately represented in” this docket, and of whether CC&V’s interest in this docket is more than subjective.  Rule 4 CCR 723-1-1401(c).  

12. On April 14, 2011, Holcim (U.S.) Inc. (Holcim) filed a Petition to Intervene.  Holcim appears to seek leave to intervene pursuant to Rule 4 CCR 723-1-1401(c) and does not state whether it opposes, contests, or takes no position with respect to the Application.  Review of the Commission’s file in this matter reveals that no response to this motion has been filed.  Although Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion[,]” the ALJ will not deem Applicant’s failure to respond to be a confession of the motion.  The ALJ needs to have a better understanding of the way(s) in which this “docket may substantially affect the pecuniary or tangible interests of [Holcim, of whether Holcim’s] interests would not otherwise be adequately represented in” this docket, and of whether Holcim’s interest in this docket is more than subjective.  Rule 4 CCR 723-1-1401(c).  

13. On April 14, 2011, Trial Staff of the Commission (Staff) filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a), and Request for Hearing.
  In that filing, Staff does not state whether it opposes, contests, or takes no position with respect to the Application.  

14. For purposes of this Order and unless the context indicates otherwise, reference to Intervenors is to the Board, CC&V, Chesapeake, CIEA, EnCana, FVA, Holcim, Noble, OCC, and Staff, collectively.  For purposes of this Order and unless the context indicates otherwise, reference to Parties is to Applicant and Intervenors, collectively.  

15. By this Order, the ALJ will shorten response time to any motion seeking permission to intervene late.  Response time will be shortened to the prehearing conference in this matter.  Response may be made orally at the prehearing conference.  

B. Deemed Complete and Time for Commission Decision.  

16. On April 27, 2011, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S.  

17. When it filed the Application, Black Hills/Electric filed its direct testimony and exhibits in support of the Application.  Absent an Order enlarging the time for Commission decision, § 40-6-109.5(1), C.R.S., provides that the Commission decision in this matter should issue within 120 days of the date on which the Application is deemed complete.  
18. The ALJ has reviewed the Application and the relief requested, the supporting direct testimony and exhibits, the two interventions of right, and the eight requests for leave to intervene.  Based on that review and her experience with CPCN proceedings, the ALJ finds that additional time for Commission decision is required in this matter.  Accordingly, pursuant to § 40-6-109.5(1), C.R.S., the ALJ will extend the time for Commission decision in this matter an additional 90 days.  Thus, absent a further enlargement of time by the Commission
 or Applicant’s waiver of § 40-6-109.5, C.R.S., a Commission decision on the Application should issue on or before November 23, 2011, which is 210 days from April 27, 2011.  

C. Prehearing Conference.  

19. A prehearing conference is necessary to address the various matters discussed below and to establish a procedural schedule and hearing dates in this matter.  The ALJ will schedule a prehearing conference in this matter for May 16, 2011.  

20. At the prehearing conference, the Parties must be prepared to discuss the pending requests for intervention.  In addition, if requests for late intervention are filed, the Parties must be prepared to discuss those requests at the prehearing conference.  

21. At the prehearing conference, each intervenor must be prepared to state whether the intervenor supports, contests, opposes, or takes no position with respect to the Application.  

22. In its Application, Black Hills/Electric asks for Commission approval of a CPCN to construct and to own “a third power plant ... at an expansion slot at the Pueblo Airport Generation Station[.]”  Application at 1.  Review of the Application reveals that Black Hills/Electric does not request authority to operate the referenced power plant.  At the prehearing conference, the Parties must be prepared to discuss:  (a) whether the Applicant seeks authority to operate the power plant; (b) if Applicant seeks that authority, whether that authority is included or referenced in the Application and/or in the March 15, 2011 Notice; and (c) if Applicant seeks that authority and the authority is not included or referenced in the Application and/or in the March 15, 2011 Notice, the effect (if any) of that omission on this proceeding.  
23. At the prehearing conference, the Parties must be prepared to discuss:  (a) date by which Applicant will file its corrected, amended, or supplemented direct testimony and exhibits; (b) date by which each intervenor will file its answer testimony and exhibits; (c) date by which Applicant will file its rebuttal testimony and exhibits; (d) date by which each intervenor will file cross-answer testimony and exhibits;
 (e) date by which each party will file its corrected testimony and exhibits; (f) date by which each party will file its prehearing motions;
 (g) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (h) date by which the Parties will file any stipulation reached;
 (i) whether a hearing to take testimony from the public should be held and, if so, the city in which the public testimony hearing should be held and the date for that public comment hearing; (j) dates for the evidentiary hearing;
 and (k) date by which each party will file its post-hearing statement of position,
 to which no response will be permitted.  

24. In considering hearing dates, the Parties are reminded that, absent an additional enlargement of time or waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter should issue on or before November 23, 2011.  To allow time for statements of position, responses to statements of position, a recommended decision, exceptions, responses to exceptions, and a Commission decision on exceptions, the hearing in this matter must be concluded no later than the week of August 8, 2011.  

25. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.  

26. At the prehearing conference, the Parties must be prepared to discuss service of filings and of discovery requests and responses.  

27. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to the treatment of information claimed to be confidential if the procedures and time frames contained in Rule 4 CCR 723-1-1100 are not adequate.  This discussion will include the treatment of information for which extraordinary protection is or may be sought, assuming that there is or may be such information.  

28. At the prehearing conference, a party may raise any additional issue.  

29. The ALJ expects the Parties to come to the prehearing conference with proposed dates for the procedural schedule and evidentiary hearing.  The Parties must consult prior to the prehearing conference with respect to the matters to be discussed at the prehearing conference and are encouraged to present, if possible, a procedural schedule and hearing dates that are satisfactory to all Parties.  The ALJ will order Black Hills/Electric to coordinate the discussions.  
30. The Parties are advised that, and are on notice that, failure to attend or to participate in the prehearing conference will be deemed a waiver of objection to the decisions made, the procedural schedule established, and the hearing dates established at the prehearing conference.  

D. Advisements and Other Matters.  

31. In her review of the filings, the ALJ noted that a page may be missing from Exhibit 1 to the Application.  Specifically, Exhibit 1 contains pages 110-21 from FERC Form No. 1; but there is no page 116.  The ALJ printed the Application and its exhibits from the Commission’s e-filings.  The ALJ requests that Applicant review Exhibit 1 to the Application as electronically filed with the Commission to determine Exhibit 1 is complete.  If it is not, the ALJ requests that the Applicant make, before the scheduled prehearing conference, a filing to provide any missing page(s) for the record.  

32. All Parties are represented by counsel.  The ALJ calls the Parties’ attention to the requirement of Rule 4 CCR 723-1-1202(e) that  

[e]very pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney’s address, telephone number, email address, facsimile number, and attorney registration number.  

(Emphasis supplied.)  The Parties are advised that, and are on notice that, the ALJ expects filings to comply with this requirement and with the other requirements found in Commission rules pertaining to filings made with the Commission.  

33. The Parties are advised that, and are on notice that, they must be familiar with, and abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.
  

34. The Parties are advised that, and are on notice that, filing with the Commission means receipt by the Commission by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  

35. The Parties are advised that, and are on notice that, the Commission has an electronic filing process available.  One may learn about, and register to use, that process at www.dora.state.co.us/puc.  Use of the electronic filing process is not mandatory.  

II. ORDER  
A. It Is Ordered That:  
1. Pursuant to § 40-6-109.5(1), C.R.S., the time for Commission decision in this matter is extended an additional 90 days (i.e., to and including November 23, 2011).  

2. The Colorado Office of Consumer Counsel is an intervenor of right and is a party in this proceeding.  

3. Trial Staff of the Commission is an intervenor of right and is a party in this proceeding.  

4. Response time to requests for leave to intervene late, should any be filed, is shortened to and including the prehearing conference scheduled by this Order.  

5. The procedural schedule established in the Notice of Application Filed dated March 15, 2011 is vacated.  

6. A prehearing conference in this matter is scheduled as follows:  

DATE:
May 16, 2011  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

7. The matters discussed and identified above will be discussed at the prehearing conference.  Those attending the prehearing conference must be prepared to discuss the matters discussed and identified above and must have authority to agree to a procedural schedule and to the evidentiary hearing dates.  

8. Failure to attend or to participate in the prehearing conference shall be deemed a waiver of objection to the decisions made, the procedural schedule established, and the hearing dates established at the prehearing conference.  

9. The Parties shall consult prior to the prehearing conference with respect to the matters discussed and identified above.  Black Hills/Colorado Electric Utility Company, LP, shall coordinate the discussions.  
10. The Parties shall be held to the advisements in this Order.  
11. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge










�  On March 16, 2011, Applicant filed the correct Exhibit 3 to the March 14, 2011 filing.  Unless the context indicates otherwise, reference in this Order to the Application is to the March 14, 2011 filing as corrected by the March 16, 2011 filing.  


�  In that filing, Staff identified both litigation Staff and advisory Staff.  


�  Section 40-6-109.5(4), C.R.S., allows an additional 90 days upon a finding of extraordinary circumstances.  


�  Cross-answer testimony responds only to the answer testimony of other intervenors.  


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, must be at least ten days before commencement of the hearing.  


�  This date must be at least five business days before the first day of hearing.  


� Applicant requests that the evidentiary hearing be held in Denver at the Commission’s offices.  Application at ¶ 7.  


�  Statements of position should be filed no later than two weeks after the close of the evidentiary hearing.  


�  These Rules are available on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc�.  
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