Before the Public Utilities Commission of the State of Colorado

Decision No. R11-0460
Docket No. 10A-716CP

R11-0460Decision No. R11-0460
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-716CPDOCKET NO. 10A-716CP
IN THE MATTER OF THE APPLICATION OF DENVER DRIVE LLC, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.
recommended decision OF
ADMINISTRATIVE LAW JUDGE
G. Harris Adams
Granting APPLICATION IN PART
Mailed Date:  April 29, 2011
TABLE OF CONTENTS

1I.
STATEMENT

II.
FINDINGS OF FACT AND CONCLUSIONS THEREON
3
A.
Intervenors
8
B.
Discussion; Conclusion of Law
10
III.
ORDER
13
A.
The Commission Orders That:
13


I. STATEMENT

1. The captioned application was filed by Applicant, Denver Drive, LLC on September 30, 2010.

2. The Commission gave notice of the application on October 12, 2010.  As originally noticed, the application sought the following authority:

a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers in call-and-demand limousine service,

between all points located within an area beginning at the intersection of Simms Street and 80th Avenue, Arvada, Colorado; thence east along 80th Avenue, as extended, to its intersection with Pecos Street; thence north along Pecos Street, as extended, to its intersection with 136th Avenue; thence west along 136th Avenue, as extended, to its intersection with Simms Street, as extended; thence south along Simms Street, as extended, to the point of beginning; and between said points on the one hand, and all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado, on the other hand. 
3. On October 29, 2010, Applicant amended the Application to include the following restriction:

RESTRICTION:

Against transportation originating from any point in Douglas County, State of Colorado, that is located south of a line beginning on the Douglas/Jefferson County boundary, and extends to a point on the Douglas/Elbert County boundary, said line is parallel to the northern El Paso County boundary as drawn through Exit 172 of Interstate Highway 25.

4. Cowen Enterprises; MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi (Metro Taxi); Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Colorado Cab); and SuperShuttle International Denver, Inc. (SuperShuttle), timely intervened of right.

5. On November 18, 2010, the Commission deemed the application complete and referred it to an administrative law judge (ALJ) for disposition by minute entry during the Commission’s weekly meeting.

6. By Decision No. R10-1266-I, issued November 23, 2010, a hearing was scheduled in the matter to commence on February 23, 2011.  

7. On February 3, 2011, the Motion Requesting that Applicant be Required to Obtain Legal Counsel or to Show Cause as to Why it is Not Required to be Represented by Legal Counsel was filed by Colorado Cab and SuperShuttle.

8. At the scheduled time and place, the hearing was called to order.  During the course of the hearing, testimony was received from Mr. Corey McLaughlin, Ms. Katrina Hoyer, Mr. Gary McLaughlin, Ms. Gloria McLaughlin, Mr. Dave Lawrence, and Mr. Donald Anderson on behalf of Applicant.  Mr. Kyle Brown testified on behalf of Metro Taxi.  Mr. Ross Alexander testified on behalf of Colorado Cab and SuperShuttle.  Exhibits 1 through 13, were identified, offered, and admitted into evidence. Cowen Enterprises did not appear or participate in the hearing.
9. As a preliminary matter a hearing, it was established that available exceptions permitted applicant to appear through Mr. Corey McLaughlin.  Based thereupon, the pending Motion Requesting that Applicant be Required to Obtain Legal Counsel or to Show Cause as to Why it is Not Required to be Represented by Legal Counsel was denied.

10. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

11. Corey McLaughlin (Mr. McLaughlin) is the sole owner and President of The Denver Drive, LLC.  Katrina Hoyer is Vice-President.  Derek Beezup is the operations manager.  Ms. Hoyer is a member of the three-member advisory board for the organization, but Cory McLaughlin is the only one currently working with the company.  Mr. McLaughlin will be responsible for all aspects of operations. Initial operations will be conducted out of Corey McLaughlin’s home.

12. Corey McLaughlin started the company to serve an admirable goal. Several years ago, he was seriously injured in an accident while he was driving after drinking alcohol. He believes he survived to keep what happened to him from happening to others. He is active in counseling and speaks at high schools about his experiences. 

13. Since fall 2009, Mr. McLaughlin has been acting as a designated driver driving patrons consistent with proposed operations, without compensation. He observed a lack of adequate safe transportation alternatives for those drinking, particularly late at night.  His interest in filing the application was inspired by his experience providing courtesy rides for a business establishment. He proposes to perform a similar service for his local community. Although he has little experience in the transportation industry, he believes that mentoring professionals will be able to provide additional insight.

14. Although specific business hours have not been set, the purpose of the organization supports a focus upon operations late at night and early in the morning.  The company's efforts will build upon serving inebriated patrons of restaurants and bars of drinking age; however, service will not be denied to others.

15. Applicant currently has only a few hundred dollars in a bank account and title to a 12-passenger van to conduct planned operations. However, additional funding is available from Mr. McLaughlin’s father. 

16. Advertising will take place through word of mouth and spreading business cards through the community.  In his experience, patrons typically request a bartender for local transportation because there is a presumption of familiarity with those providing the best service.

17. Transportation will be provided using a 1989 Ford Econoline 350 12-passneger van that was purchased in July 2010 for approximately $2500.  Utilizing a hands-free device, dispatch will be conducted by a cell phone answered by Mr. McLaughlin as the sole driver.  Short-term growth will be supported by acquiring additional cellular telephones.  He hopes to engage volunteer drivers in the future that will work for tips. In the long term, he may also contract with additional drivers.

18. Although not presented during hearing, applicant has written a business plan. As part of the plan, Applicant has considered and projected costs for professional assistance, supplies, and operating expenses.  Although he does not anticipate taking a salary from the company initially, he hopes to be able to pay key personnel in the future.    

19. Mr. McLaughlin demonstrated an awareness of Commission rules and anticipates hiring legal counsel and engaging mentors for expertise to ensure ongoing compliance.

20. Initial startup costs are estimated at $4000, plus insurance costs.  This estimation includes such matters as business registration, transferring vehicles, and licensing costs to commence operations. The van is fully paid for. Insurance quotes have been obtained between $4400 and $10,000 per six months.  Fuel costs are estimated at $75 per week.
21. Mr. McLaughlin focused on the importance of quick response time for passenger pick up. Response time will be minimized by providing call-and-demand limousine service.  Using driver discretion, the most efficient means for pickup and delivery of passengers would be utilized. Customers would not be entitled to exclusive use of the vehicle and might be delayed in their travels to accommodate pickup and drop off of others.

22. Operations are intended to focus upon a narrow geographic region along 120th Avenue.  Pickups are planned to occur within 15 minutes and travel time is estimated at approximately 15 minutes.  Mr. McLaughlin demonstrated little awareness as to how these assumptions related to projected revenues or projected growth.

23. Mr. McLoughlin’s grasp of the financial aspects of the proposed operations were less than comprehensive. Although he participated in preparation of the proposal, he is not aware of the basis for the projected revenue of $2290 per month.  He proposes trips of eight miles or less to be charged a flat rate of $10 per person. Beyond that, the charge increases to $20 per person. Trip lengths are established based upon GPS routing.

24. Ms. Katrina Hoyer has lived in the area approximately 20 years and is currently self-employed as an independent insurance agent. She has approximately 15 years of experience in the hospitality industry where she experienced long wait times for taxi service. She has observed patrons become restless while waiting for transportation and ultimately argued with them trying to convince them to wait longer for a ride. Particularly in light of the potential responsibility of those serving alcohol, she believes Applicant’s proposed service will be the best service available. Ms. Hoyer has degrees in hotel and restaurant management, marketing, and international business. She described mentor relationships that the company has established, and will continue to establish, to obtain needed expertise.

25. Gary McLaughlin is Corey McLaughlin's father. He is fully employed with Ball Aerospace and is committed to financially supporting Applicant's proposed operations. He already provided funding for the purchase of a van to provide service.  He demonstrated awareness of planned capital requirements and stands ready to provide additional funding.

26. Gary McLaughlin has lived in the area since June 1978. He has found taxi service locally to be inconvenient and expensive. He believes the proposed service will provide the local community an option that will prove convenient and less expensive.

27. Gloria McLaughlin is Corey McLaughlin's mother. She has lived in the local community for approximately 30 years. She currently works part-time and occasionally visits establishments serving alcohol after work. She believes it is particularly beneficial for a woman to know someone providing transportation service. She has experience managing businesses over the years and believes the Applicant's proposed operations will benefit the community. She is available to help in operations, focusing mainly upon marketing and paperwork. Being currently employed part-time, she is otherwise available to assist as needed.

28. Mr. Dave Lawrence has owned the Park Center Lounge, located at 12011 N. Pecos Street, for approximately 15 years. He expresses frustration over the lack of transportation service in the area. As awareness of concern about drinking and driving has become more commonplace, Mr. Lawrence observes patrons continuing to require transportation service. 

29. He or his staff is often requested to assist patrons in getting a ride. Over the three months prior to hearing, he approximates that transportation service has been requested approximately 50 times, typically taxi service from Yellow Cab or Metro Taxi.  He has found it to be very difficult to get a taxicab to provide service within a reasonable time. Wait times typically run approximately 45 minutes; however, he also finds that no taxi responds 25 to 30 percent of the time.  At times, he has resorted to driving patrons home himself, or having a member of his staff drive patrons home. Mr. Lawrence maintains that this has been an ongoing problem and frustration for many years. Although not presented at hearing, he maintains a partial log of service requests for business purposes, including facilitating staff communications. 

30. Mr. Lawrence believes a particular benefit will result from Applicant’s proposed service. Due to the localized geographic territory along the 120th Avenue corridor, and his local client base, he expects a substantial improvement in response times over existing taxicab services.

31. Donald Anderson has owned his own business for approximately 20 years. He survives Ms. Linda Howard who was killed in a drunk driving accident caused by Mr. McLaughlin. He characterized his family as the victims of Corey McLaughlin. He supports and encourages approval of the application to keep such horrific events from happening again. He opines that shorter response times are critical to avoiding future incidents and that transportation available just ten minutes sooner may save lives.

A. Intervenors

32. Mr. Kyle Brown testified on behalf of Metro Taxi. Metro Taxi actively operates its taxi service in the proposed service territory of Applicant.  Metro Taxi’s interest and standing in the proceeding arises as a holder of a certificate of public convenience and necessity (CPCN) to provide taxi service regulated under the doctrine of regulated competition.  

33. Metro Taxi utilizes contract labor and dispatches taxi service using a computerized dispatch system. Metro Taxi does not hold itself out to provide call-and-demand limousine service, point-to-point, within the geographic territory for originating traffic in the Applicant’s proposal.

34. Mr. Ross Alexander testified on behalf of Colorado Cab and SuperShuttle. Colorado Cab actively provides taxi service within the area of operations proposed by Applicant pursuant to Certificate No. 2378&I.  Colorado Cab’s interest and standing in the proceeding arises as a holder of a CPCN to provide taxi service regulated under the doctrine of regulated competition.  
35. Although the Applicant’s proposed service territory is within the scope of SuperShuttle's authority, SuperShuttle does not, and is not authorized to, provide point-to-point service within the originating service territory identified by Applicant.

36. Over the past two years, Yellow Cab originated more than 30,000 trips in zip codes 80031 and 80234. Based upon his experience in the transportation industry, Mr. Alexander opines that the Applicant does not have, or plan to have, adequate infrastructure to adequately serve the proposed service territory. He points out that although the company intends to offer service within 15 minutes of a call, that it will not be able to maintain that level of service. Illustratively, if one passenger desires transportation to the Golden area, the only operating equipment of Applicant will be outside of the originating service territory approaching 40 minutes. He also criticizes reliance upon a single cellular telephone and notes that Yellow Cab prohibits drivers from using a cell phone while driving and that taking telephone calls while driving.

37. Mr. Alexander described several programs that the company participates in to promote awareness of attempting to drive after drinking alcohol. Although he was not able to specifically identify efforts within the originating service territory of the Applicant, broad programs were discussed.

B. Discussion; Conclusion of Law

38. The legal standard governing this application for transportation of passengers and their baggage, in call-and-demand limousine service, is that of regulated monopoly.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); § 40-10-105(1), C.R.S.  Under the doctrine of regulated monopoly, an applicant for such authority has the burden of proving by substantial and competent evidence that the public needs its proposed service and that the service of existing certificated carriers within the proposed service area is “substantially inadequate”.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965).  

39. At the conclusion of Applicant's case, both intervenors moved to dismiss the application for failure to make a prima facie case.  In viewing Applicant's evidence most favorable to Applicant for the purposes of the motion to dismiss, it is found that the record contains sufficient evidence to support at least a partial grant of authority.  Based thereupon, the motion was denied.

40. Based on the evidence of record as a whole, it is found and concluded that Applicant has sustained the burden of proof, in part, under the above-described legal standard.  
41. The public witness evidence presented, summarized above, establishes an unmet need for local transportation with faster response times than required of taxicab providers.  

42. The entirety of evidence presented at hearing is that Applicant intends a small operation focused upon providing superior service in the local Broomfield community along 120th Avenue utilizing one vehicle.  However, the scope of the application is tremendously broader.  

43. No showing of unmet public demand was made beyond localized demand in the 120th Avenue corridor.  Requested authority for that portion of noticed territory beyond localized demand shown will be denied.  Further consideration will be given to remaining requested authority between points located within an area beginning at the intersection of Simms Street and 80th Avenue, Arvada, Colorado; thence east along 80th Avenue, as extended, to its intersection with Pecos Street; thence north along Pecos Street, as extended, to its intersection with 136th Avenue; thence west along 136th Avenue, as extended, to its intersection with Simms Street, as extended; thence south along Simms Street, as extended, to the point of beginning.

44. Operational and financial fitness of an Applicant must be evaluated on a case‑by‑case basis based upon unique circumstances of each applicant and the proposed service.  Decision No. C09-0207, Docket No. 08A-241CP, issued February 27, 2009.

45. Applicant failed to demonstrate managerial or financial fitness to serve the originally proposed geographic territory with proven resources.  However, it is apparent that Mr. McLaughlin has many resources available to support operations and maintain compliance with obligations to the public and the Commission.  Availability of such resources, combined with his recognition of need for them, demonstrates a minimal level of fitness to provide more narrow service considered herein to address unmet public demand shown at hearing.  
46. As to the 120th Avenue corridor, no other transportation provider offers or provides call-and-demand limousine service between points within Applicant’s proposed primary territory.  Applicant’s proposed operations combine a narrow territory with proven, but unmet, demand.  Planned operations will be provided with the owner being the only driver, utilizing one vehicle.  This combination of facts and circumstances provides for the lowest of fitness thresholds, consistent with proposed operations.  

47. Unless an effective tariff specifies a different time, taxicab carriers must pick up a passenger requesting immediate service within 45 minutes from the time the customer first requested service.  Rule 6253(d).  Then, that passenger has exclusive use of the taxicab for transportation to their destination. Rule 6001(uu).  Thus, until the passenger is delivered, no additional pick up can occur in the vehicle.

48. By serving a narrow geographic territory, Applicant’s proposed service offers superior response times for pickup over existing service as well as the opportunity to serve an influx of demand (e.g., closing time).  While transportation could ultimately take longer than taxi services, inebriated patrons will more quickly leave their vehicles for a safe ride home.

49. It is also noteworthy that demand for short local transportation may impact the material failure of taxicab service, as experienced by Mr. Lawrence.

50. The entirety of the considered territory lies within the Denver metropolitan area which is regulated under the doctrine of regulated competition for taxi service.  As CPCN holders of authority to provide transportation governed by regulated competition, intervenors are not entitled to monopolistic protection from any competition.  Rather, they are only entitled to protection if the public convenience and necessity does not require approval or if approval would be detrimental to the public interest. See § 40-10-105(2)(b)(II)(B), C.R.S.
51. There is no showing that the narrow operations considered herein, as addressed in evidence at hearing, will materially impact any existing taxi service provider.  Thus, based on the evidence of record as a whole, the ALJ finds that a limited grant of authority to Applicant will not conflict with or harm intervenors’ operations.  

52. The application submitted by Applicant indicates that it will operate in accordance with the Commission’s Rules, Regulations and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire and agrees to be bound by the same.  As indicated above, the evidence of record, the application, and the attachments thereto establish that Applicant is fit, financially and otherwise, to conduct operations under the authority granted herein.    

53. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Motion Requesting that Applicant be Required to Obtain Legal Counsel or to Show Cause as to Why it is Not Required to be Represented by Legal Counsel filed by Colorado Cab and SuperShuttle on February 3, 2011 is denied.
2. The Application of Denver Drive, LLC, is granted, in part, consistent with the discussion above.

3. Denver Drive, LLC, is granted a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire as follows:

Transportation of

passengers, in call-and-demand limousine service,

between all points located within an area beginning at the intersection of Simms Street and 80th Avenue, Arvada, Colorado; thence east along 80th Avenue, as extended, to its intersection with Pecos Street; thence north along Pecos Street, as extended, to its intersection with 136th Avenue; thence west along 136th Avenue, as extended, to its intersection with Simms Street, as extended; thence south along Simms Street, as extended, to the point of beginning. 
RESTRICTIONS:  This Certificate is restricted as follows:

Restricted to the use of not more than one vehicle in service at any point in time.

4. Denver Drive, LLC, shall not commence operation until it has: (a) caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission pursuant to Rule 6007 (Financial Responsibility) of 4 Code of Colorado Regulations (CCR) 723-6; (b) for each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $5 vehicle identification fee pursuant to Rule 6009, 4 CCR 723-6, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 6401 (Unified Carrier Registration Agreement) 4 CCR 723-6; (c) filed an advice letter and tariff in compliance with Rule 1210(c) (Advice letters) 4 CCR 723-1, and Rule 6207 (Tariffs) 4 CCR 723-6, on not less than ten days’ notice to the Commission. The advice letter and tariff must be filed as a new Advice Letter proceeding. In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date; (d) paid the $5 issuance fee required by § 40-10-109(1), C.R.S., or § 40-11-108(1), C.R.S.; and (e) received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.   If the Applicant does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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