Before the Public Utilities Commission of the State of Colorado

Decision No. R11-0437
Docket No. 09F-780EG

R11-0437Decision No. R11-0437
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

09F-780EGDOCKET NO. 09F-780EG
Richard b. zevalking,


COMPLAINANT,

V.

public service company of colorado,


RESPONDENT.
Recommended DECISION of
administrative Law Judge
paul c. gomez 
dismissing Complaint
Mailed Date:  April 22, 2011
I. statement

1. On October 28, 2009, Mr. Richard B. Zevalking (Complainant) filed a Formal Complaint against Public Service Company of Colorado (Public Service or Respondent).  Generally, Complainant alleged Public Service made several billing errors which resulted in large late charges for non-payment of bills for gas and electric service to Complainant’s properties.  In addition, Complainant alleged that Respondent failed to credit his account with a credit card payment he made on August 21, 2009 for $3,835.47.  

2. Additionally, Complainant alleged that a $4,000 deposit he was required to make to restore service was not appropriate and therefore that amount should have been refunded to Complainant, as well as a “back charge” of $6,227 which was not confirmed and should also have been refunded.

3. In sum, Complainant requested refunds for what he alleged were incorrect deposits in the amount of $4,100 for the 1145 Sherman Street and 1474 Xenia Street properties.  A refund of late charges in the amount f $10,000 for the 1145 Sherman Street property.  A refund of $6,222 for billing charges for April 2009.  A refund for incorrect deposits and transfers for the 1474 Xenia Street property and credit to his account for a $3,827 credit card charge made by Complainant.

4. On November 6, 2009, Commission Director Doug Dean issued an Order to Satisfy or Answer to Public Service and an Order Setting Hearing for December 22, 2009.  

5. On November 25, 2009, Public Service filed its Answer to the Complaint.  Public Service denied the allegations contained in the Complaint and represented that it operated in compliance with Commission rules at all times.

6. After an evidentiary hearing on the Complaint, the Administrative Law Judge (ALJ) issued Recommended Decision No. R10-1134 on October 22, 2010, wherein the ALJ recommended granting the Complaint in part and denying it in part.  It was found that the record evidence did not show that Mr. Zevalking was liable for an amount of $16,339.24 for gas and electric service to the 1145 Sherman Street Apartments for individual tenant accounts transferred to Mr. Zevalking without prior notice or his prior approval in violation of the benefit of service rule.  Additionally, it was found that with regard to the 1474 Xenia Street Apartments, while Mr. Zevalking was liable for charges incurred at his residence, he was not liable for charges in the amount of $1,284.87 for gas and electric utility service at the apartments at that address.

7. By Decision No. C11-0131, issued February 8, 2011, the Commission granted the exceptions of Public Service in part and remanded the case to the ALJ for further findings.  Specifically, the Commission requested further information regarding the 1145 Sherman Street apartments and whether the building is serviced with a single electric and gas meter serving all apartment units and whether that electric and gas meter was in Mr. Zevalking’s name, or whether each individual apartment unit had its own meter under the individual tenants’ name.  

8. In addition, the Commission requested additional information on the 1474 Xenia Street apartments and whether Public Service initiated service for individually metered apartments after tenants move out and their accounts were “zeroed out,” or if Public Service transferred utility bills incurred by individual tenants to Mr. Zevalking.  

9. By Interim Order No. R11-0283-I, issued March 16, 2011, the parties were ordered to submit the information addressing these two issues no later than March 25, 2011.  Each party complied with the order for additional information and filed individual information on March 25, 2011.

10. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS of fact
11. Mr. Zevalking is the owner of two apartment buildings that are the subject of his Complaint against Public Service.  One is located at 1145 Sherman Street and the other is located at 1474 Xenia Street.  At the time of the evidentiary hearing in this matter, the Xenia Street property was under foreclosure.  

12. On March 25, 2011, Public Service filed its additional information as required by the ALJ.  The filing included four exhibits regarding billing information for the two apartment buildings.  

13. Regarding resolution of the first issue – whether the apartment building owned by Mr. Zevalking located at 1145 Sherman Street in Denver, Colorado is serviced by a single gas meter and a single electric meter serving all apartment units and if so, whether those single meters were in Mr. Zevalking’s name, Public Service provided the affidavit of Ms. Rozanne Encinias, customer service advocate for Xcel Energy Services, Inc.  Ms. Encinias avers under oath that Public Service’s Meter Shop sent a technician to the apartments located at 1145 Sherman Street in Denver, Colorado on March 23, 2011.  

14. The technician indicated he located a single electric meter inside the building identified as meter no. 35894723.  He also located a single gas meter located outside the apartment building identified as a 1400 American 884523, ERT #19425597.
  The affidavit of Ms. Encinias further avows that the gas and electric meters supply service to the entire apartment building and there are no individual gas or electric meters serving the separate units at the 1145 Sherman Street apartments.

15. Also attached to Ms. Encinias’ affidavit is Exhibit B, which purports to be the account records for 1145 Sherman Street, Denver, Colorado, which indicate that gas and electric utility service at that address has been in the name of Baron Apts., with Mr. Richard Baron Zevalking listed as owner, since at least January 10, 2005.

16. Regarding resolution of the second issue – whether Public Service initiated service for individually metered apartments after tenants moved out and their accounts “zeroed out,” or if Public Service transferred utility bills incurred by individual tenants to Mr. Zevalking’s account, Public Service provided information regarding this issue in the aforementioned affidavit of Ms. Encinias.  

17. According to the affidavit, Ms. Encinias avers that as reflected in the updated account records for the 1474 Xenia Street apartments, electric utility service was transferred into Mr. Zevalking’s name on August 5, 2004, at the time Mr. Zevalking acquired the property from the previous owner and customer of record, Mr. Frank Giese.  Ms. Encinias further avers that service for each unit remained in Mr. Zevalking’s name until service was transferred out of his name and into the name of individual tenants in 2005, 2007, and 2009.  Exhibit C attached to Ms. Encinias’ affidavit purports to reflect this sworn statement.

18. Additionally, Ms. Encinias avows that Mr. Zevalking was charged each month for utility service on his bill and he remitted periodic payments for this account.  Ms. Encinias goes on to aver that in 2009, Mr. Zevalking requested his tenants at the 1474 Xenia Street apartments to put electric utility service in their individual names.  According to Ms. Encinias, Exhibit D attached to her affidavit purports to indicate when each unit was transferred out of Mr. Zevalking’s name.  Additionally, Exhibit E purports to show that each tenant was to contact Public Service and request that utility service for a particular unit be placed in the individual tenant’s name.  Ms. Encinias further avers that at no time was any unpaid balance of any tenant transferred to Mr. Zevalking’s account.  

19. In response to the ALJ’s request for additional information, Mr. Zevalking provided a letter that states that he never should have incurred late charges of $8,000.00 for the 1145 Sherman Street apartments because he was never late on payments.  Further, a deposit of $4,000.00 that was required was not appropriate and there is no explanation for a back charge of $6,227.00.

20. Regarding the 1474 Xenia Street apartments, Mr. Zevalking states that the units were individually metered and Public Service had no authority to transfer bills to him totaling $4,944.00.  In addition, he argues that Public Service illegally posted 48 disconnect notices on February 15, 2010, which was ten months before a decision in this matter, which caused the 1145 Sherman Street apartments to go into receivership, eventually causing Mr. Zevalking to lose the property.  He feels that Public Service is liable for this.  Additionally, Mr. Zevalking claims there has been no return of a $2,200.00 deposit that the Commission ordered returned in a hearing on January 14, 2010.

III. findings and conclusions
21. The additional information provided by Public Service provides further insight into the billing issues regarding Mr. Zevalking’s apartment buildings located at 1145 Sherman Street and 1474 Xenia Street, both located in Denver, Colorado not ascertained at the evidentiary hearing in this matter.  Based on the additional information received, it is found that Mr. Zevalking was liable for the charges claimed by Public Service for both properties.  As a result, the Formal Complaint will be dismissed in its entirety.
22. The additional claims made by Mr. Zevalking in his March 25, 2011 letter are not supported by any additional facts.  With regard to the $2,200.00 deposit he claims the Commission ordered returned, the undersigned ALJ, who presided at that January 14, 2010 hearing is without knowledge that the return of that deposit was ordered.  The transcripts or evidence do not support Mr. Zevalking’s claim.  

23. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
IV. ORDER

A. The Commission Orders That:

1. The Formal Complaint of Mr. Richard B. Zevalking is dismissed in its entirety consistent with the discussion above.

2. The Formal Complaint is dismissed with prejudice.

3. The Docket is now closed.
4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service, or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge










� See, Exhibit A to the Affidavit of Rozanne Encinias which purports to be an e-mail from Ms. Paige Marrs, manager, Gas Operations to Ms. Encinias detailing the technician’s findings upon inspection of the 1145 Sherman Street apartments.
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