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I. statement

1. Jolynne Mendoza, doing business as Ft. Morgan Taxi Service (Applicant), initiated the captioned proceeding on December 21, 2010, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  On January 31, 2011, Applicant made a supplemental filing in this Docket consisting of letters of support for the proposed service.

2. On January 3, 2011, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed.

3. On February 2, 2011, Valera Lea Holtorf, doing business as Dashabout Shuttle Company, Dashabout Taxi, and/or Roadrunner Express (Intervenor) filed its Entry of Appearance and Petition for Intervention through counsel.  

4. On February 9, 2011, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

5. On February 16, 2011, the ALJ issued Decision No. R11-0174-I, concerning the prehearing procedural schedule in this Docket.  Among other things, Decision No. R11-0174-I required Applicant to file and serve its disclosure of witnesses and exhibits pursuant to Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1405(e)(I) on or before March 7, 2011.

6. Decision No. R11-0174-I also contained the following admonition: “All parties are advised that this proceeding is governed by the Rules of Practice and Procedure found at 4 CCR 723-1, Part 1.  The ALJ expects the parties to comply with these rules.  The rules are available on the Commission’s website (www.dora.state.co.us/puc) and in hard copy from the Commission.” (emphasis in original)

7. On March 17, 2011, Intervenor filed and served its disclosure of witnesses and exhibits as required by Decision No. R11-0174-I.

8. On April 5, 2011, counsel for Intervenor filed and served a Motion to Strike or Dismiss Application or, in the Alternative, Motion in Limine (Motion).   The Motion is based on Applicant’s failure to disclose the witnesses and exhibits it intends to offer at the hearing of this matter, as well as Applicant’s failure to answer discovery propounded by Intervenor.

9. As of the date of this Order, Applicant has not filed any document in response to the Motion.  Commission records also indicate that Applicant has not filed its witness and exhibit disclosure.

II. findings of fact

10. The subject Motion arises out of interrogatories and requests for production of documents that were served by Intervenor on February 2, 2011.  Pursuant to Practice and Procedure Rule 1405, Applicant was bound to respond to this discovery within ten days of service.  4 CCR 723-1-1405.  This ten-day response deadline was also stated in the first paragraph of instructions on page 1 of the discovery request.

11. A review of the interrogatories and requests for production reveals that they are addressed to relevant topics reasonably calculated to discover facts pertaining to Applicant’s operational fitness, public need for the proposed service, and the basis for any allegation of inadequacy on the part of incumbent carriers.

12. As of April 5, 2011, Applicant had not served any response to Intervenor’s discovery.

13. Counsel for Intervenor asserts that he has requested of Applicant that it respond to the discovery.  As noted, no response has been provided.

14. Since being served with the Motion, Applicant has still never propounded a response to the discovery, contacted opposing counsel in a good faith effort to resolve the dispute, nor filed any documents with the Commission in opposition to the Motion.

15. Pursuant to Decision No. R11-0174-I and 4 CCR 1405(e), Applicant was required to file a disclosure of witnesses and exhibits on or before March 7, 2011.  As of April 21, 2011, Applicant has not complied with this rule.

16. Applicant’s failure to file a list of witnesses and exhibits, coupled with its refusal to respond to discovery and/or attempts from Intervenor’s counsel to confer regarding the discovery dispute has materially prejudiced Intervenor’s ability to prepare for hearing.

17. The ALJ finds no valid justification for Applicant’s disregard for Commission procedures which were described in Decision No. R11-0174-I and the preamble paragraph to the subject discovery requests.

III. Discussion and Conclusions

18. Commission Rule 1405(b) sets forth the requirement for answering discovery and prescribes the recourse available to a party in the event responses are not forthcoming.  Discovery motions are disfavored and a movant has an express duty to meet and confer in an attempt to resolve any dispute prior to filing a motion.  Here, counsel for Intervenor attempted to resolve the matter informally by contacting Applicant and requesting responses.  Counsel for Intervenor also highlighted the ten-day response deadline in the preamble instructions on the face of the discovery.  Bringing the deadline to the attention of Applicant is important here because Applicant had not entered an appearance through counsel at the time the discovery was served.

19. The ALJ finds that Applicant was sufficiently aware of the response deadline through the actions of opposing counsel noted above.  Applicant should have understood that the discovery posed issues that were potentially significant because they addressed matters central to an application for common carriage pursuant to Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6-6203.  However, Applicant never served any response to the discovery despite the passage of more than two months.  Nor did Applicant engage counsel for Intervenor in a good faith attempt to resolve the dispute.  

20. The ALJ can find no adequate justification for these actions on the part of the Applicant.  Although Ms. Mendoza may not be an attorney and might have been occupied with other responsibilities, Applicant cannot be excused for ignoring reasonable inquiries from other parties and disregarding the rules of a process initiated by filing this application.

21. The discovery at the core of this dispute was material to the facts of this Docket and reasonable in scope.  Applicant’s complete failure to respond to it in any way effectively deprived Intervenor of the opportunity to prepare for hearing.  This conclusion is further supported by Applicant’s failure to make the required disclosure of witnesses and exhibits.  

22. The ALJ finds that the Motion is supported by good cause.  The ALJ also finds no basis for finding that Applicant cooperated in good faith to resolve the underlying dispute.  This finding is compounded by Applicant’s disregard for the requirement to disclose witnesses and exhibits and the ALJ’s request to coordinate the scheduling of the evidentiary hearing.  The ALJ discerns a pattern in Applicant’s conduct consistent with a lack of respect toward the Commission, its processes, and its authority.  Accordingly, a sanction is appropriate pursuant to 4 CCR 1405(b).  

23. Among the sanctions enumerated by Rule 1405 are imposition of costs, expenses or attorneys fees, an evidentiary sanction barring presentation of evidence subsumed within the scope of the discovery, or dismissal of the party as the Commission deems appropriate.

24. Imposing costs, expenses or attorney’s fees as a sanction is ineffective because it will not redress the prejudice to Intervenor’s ability to prepare for hearing.  

25. Imposing an evidentiary sanction on Applicant would be unduly harsh.  The subject discovery goes to the heart of the elements that Applicant must establish in order to prevail at hearing.  Without the ability to put on the substance of its case, Applicant might very well find itself confronted with an adverse determination with far-reaching consequences.  In addition, forcing Applicant to proceed with a hearing without being able to adduce the evidence necessary to prevail would waste the time and resources of the parties and the Commission.

26. The ALJ concludes that the appropriate sanction in this circumstance is to grant Intervenor’s request for dismissal without prejudice.  This result is responsive to the harm done to Intervenor without being unduly punitive to Applicant.  It preserves Applicant’s ability to re‑file its application with the benefit of understanding the process and the Commission’s expectation that the process be followed.  It also permits all parties a fresh opportunity to discover facts and prepare their cases in such a way that all will have a full and fair hearing if and when that time comes.  Accordingly, the application will be dismissed without prejudice.

IV. ORDER

A. The Commission Orders That:

1. The Motion to Strike or Dismiss Application or, in the alternative, Motion in Limine filed and served by Intervenor Valera Lea Holtorf, doing business as Dashabout Shuttle Company, Dashabout Taxi, and/or Roadrunner Express on April 5, 2011, is granted.

2. The application of Jolynne Mendoza, doing business as Ft. Morgan Taxi Service is dismissed without prejudice.

3. Docket No. 10A-977CP is closed.  
4. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
5. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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�  Nor did Applicant respond to the ALJ’s request for information about scheduling a hearing date.
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