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I. statement

1. On March 25, 2011, the City of Aurora (Aurora) filed a Motion for Summary Judgment (Motion) in the captioned consolidated proceeding.
  Although the specific relief requested by the Motion is difficult to discern, it apparently requests that the Commission enter an order dismissing Advice Letter Nos. 1576-Electric, 790-Gas, and 114‑Steam on the ground that the Environmental Matters Sections contained therein conflict with (and, if approved, would result in the breach of) a Franchise Agreement entered into between Aurora and Public Service Company of Colorado (PSCo) in 2008.
  
2. On April 8, 2011, PSCo filed its Opposition to the Motion.
  
II. discussion

3. Under Colorado Rule of Civil Procedure 56 summary judgment is proper only when the pleadings, affidavits, depositions, or admissions establish that there is no genuine issue as to any material fact thereby entitling the moving party to judgment as a matter of law.  See, Backus v. Apishapa Land & Cattle Co., 615 P.2d 42 (1980).  All doubts as to the existence of such material facts must be resolved against the moving party.  See, Ridgeway v. Kiowa School District C-2, 794 P.2d 1020 (Colo. App. 1989).  

4. The Motion recites various sections of the Franchise Agreement which Aurora contends are in conflict with the Environmental Matters Sections of the involved advice letters.  However, it does not identify or explain specifically the nature or extent of the purported conflicts.  PSCo denies that any conflicts exists and, even so, points to provisions of the Environmental Matters Sections that would resolve conflicts in favor of the Franchise Agreement.

5. Under the circumstances it is apparent that genuine issues of material fact exist with regard to the issues raised by the Motion.  Therefore, it will be denied.

III. order

A. It Is Ordered That:

1. The Motion for Summary Judgment filed by the City of Aurora on March 25, 2011, is denied.

2. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________
                     Administrative Law Judge










� The Motion is brought pursuant to Rule 1400 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1400, and Rule 56 of the Colorado Rules of Civil Procedure.  


� The Franchise Agreement, a copy of which is appended to the Answer Testimony submitted in this proceeding by Dave Chambers on behalf of Aurora, is undated.  However, it is effective between July 19, 2008 and July 18, 2028.  See, §2.3 of the Franchise Agreement.


� On March 29, 2011, Aurora’s request for a shortened response time to the Motion was denied.  See, Decision No. R11-0327-I, issued March 29, 2011.  
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