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interim order of
administrative law judge

G. Harris Adams 
establishing procedures, granting interventions, and scheduling hearing
Mailed Date:  April 19, 2011
I. STATEMENT

1. On December 10, 2010, 
Black Hills/Colorado Electric Utility Company LP (Black Hills or Company) filed the above-captioned application. 

2. On March 24, 2011, Black Hills also filed its Motion for Extraordinary Protection requesting extraordinary protections for the energy pricing in the Renewable Energy Purchase Agreement (REPA), Exhibit 6 to the application.

3. By Decision No. C11-0382, mailed April 8, 2011, the matter was referred to an administrative law judge (ALJ) for disposition.

4. On April 12, 2011, Interwest Energy Alliance’s (Interwest) Petition to Intervene - Interwest Energy Alliance was filed.  Interwest requests intervention to represent the interests of its members to improve Colorado's public policy in support of greater generation diversity and fair competition to provide generation projects to Black Hills under the terms of the Commission-approved plan.

5. On April 12, 2011, the Board of Water Works of Pueblo Colorado (the Board) and the Fountain Valley Authority (FVA) filed the Petition to Intervene of Board of Water Works of Pueblo Colorado and Fountain Valley Authority.  The Board obtains its electricity service requirements from Black Hills and its total annual billings are slightly over $2 million. The rate impacts of the authority requested in the captioned application will directly affect the financial interests of the Board.  FVA is an intergovernmental authority formed under Colorado law to operate a water pipeline, pumping stations, and a water treatment plant that delivers potable water to the communities of Security, Stratmoor Hills, Widefield, Fountain, and Colorado Springs.  FVA purchases electrical power from Black Hills to operate two of its pump stations that are located within Black Hills’ certificated service territory. FVA has budgeted over $3 million for its electricity needs from Black Hills in 2011. The rate impacts associated with the authority requested in the captioned application will directly affect the financial interests of FVA.

6. On April 14, 2011, EUI Development, LLC (EUID) filed its Motion to Intervene of EUI Development LLC.  EUID is a party to the REPA and the developer of the Busch Ranch Wind Project, the project name of the facility. As a party to the transaction, the nature and scope of this docket could substantially affect the business of EUID, its proprietary business information, and its investment in the Busch Ranch Wind Project. EUID therefore has a pecuniary and tangible interest that may be substantially affected by the outcome of the proceedings in this docket. EUID has a particular interest in the Commission’s expedited review and approval of this application as time is of the essence to achieve incentives described in the application that will benefit Black Hills’ ratepayers.

7. On April 14, 2011, Bar Nothing Ranches, LLC (Bar Nothing) filed its Petition to Intervene of Bar Nothing Ranch LLC.  Black Hills, directly or through its constituent members, has advised Bar Nothing that it desires approximately 12.5 miles of transmission line right-of-way through its property for the project which is the subject of this Application.  Bar Nothing is a customer and ratepayer of Black Hills Corporation.

8. On April 14, 2011, Cripple Creek & Victor Gold Mining Company filed the Petition to Intervene of Cripple Creek & Victor Gold Mining Company and Holcim, Inc.  Cripple Creek & Victor Gold Mining Company and Holcim, Inc. receive electric service from the Company at their respective facilities. They are among Black Hills’ largest electric customers. The Company's request for approval to construct plant and to enter a related purchase contract to be used to provide electric service substantially and directly affects the electric service provided, including the reliability and cost. 

9. Timely Notices of Intervention have been filed in this proceeding by the Staff of the Commission (Staff), the Colorado Office of Consumer Counsel (OCC), and the Governor’s Energy Office (GEO).

10. By Decision No. R11-0388-I, mailed April 8, 2011, a prehearing conference was scheduled for April 15, 2011.  At the scheduled time and place the conference was conducted.  Based upon discussions therein, a procedural schedule is adopted as ordered below.  In addition, the parties requested that other agreed unopposed matters be incorporated in the order governing the procedure in this docket.  
11. As a preliminary matter, the undersigned ALJ inquired as to whether any party desired additional time to consider or respond to requests for permissive intervention.  No party requested additional time, response time was waived.  

12. No party raised any objection to any pending request for permissive intervention.  Good cause shown for the unopposed requests for permissive intervention, all requests were granted.  All parties must accept the case as it stands.

13. Black Hills raised the pending Motion for Extraordinary Protection filed March 24, 2011.  Extraordinary protections are requested to prevent disclosure of the Highly Confidential negotiated pricing terms in the REPA to competitors or potential competitors of EUID and other potential suppliers of energy and renewable energy credits of the Company.  The negotiated pricing terms are highly confidential, proprietary, commercially sensitive, and deserve extraordinary protection. The Company and its customers could be harmed if the pricing provisions of the REPA are not afforded extraordinary protection. The willingness of companies to sharpen their pencils and provide the best pricing to the Company is dependent upon highly confidential protection being afforded to pricing information.  

14. The Company states that it is requesting the same access terms in this proceeding that were approved in Docket 09A-415E for the Staff, the OCC, and any customers who are granted intervention status in this docket (the Customer Intervenors), excluding customers who are competitors or potential competitors of EUID or other potential suppliers of energy and renewable energy credits or their trade associations, if any. The Company also proposes that these terms be extended to the GEO. See paragraph 15F below for the Company's proposal as to any other intervenors.

15. Black Hills seeks an extraordinary protection order that:

A.
Limits access to the information to Commissioners, ALJs, Commission Trial Staff, Advisory Staff, the OCC, the GEO, and their respective attorneys, as well as the attorneys and experts for the intervenors in this docket.

B.
Provides that to have access to the highly confidential information, OCC, GEO, and Commission attorneys assigned to this matter, as well as OCC and GEO employees and internal experts for intervenors must have signed, served, and filed the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Attachment A.
C.
Provides that to have access to the highly confidential information, one outside attorney and one outside expert in this proceeding each for OCC and GEO must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Attachment A.
D.
Provides that to have access to the highly confidential information, one outside attorney and one outside expert for any intervenors in this proceeding who are customers of the Company and not other potential suppliers of energy and renewable energy credits or their trade associations, if any (Customer Intervenors), excluding pro se customer intervenors, must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Attachment A.

E.
Provides that members of the Commission Trial and Advisory Staff must have signed and have on file with the Commission a current annual non-disclosure agreement in accordance with Commission Rule 4 Code of Colorado Regulations 723-1-1100(g).
F.
Provides that any additional intervenor, other than a Customer Intervenor, not be allowed to have access to the highly confidential information until the Commission rules on a separate Motion for Extraordinary Protection filed by the Company or such intervenors after the Company and such intervenors have had an opportunity to confer regarding such access.
16. Black Hills conferred with counsel for Interwest.  Because Interwest is a trade association representing competitors of EUID, the third-party developer with whom Black Hills contracted, Interwest shall not have access to highly confidential information.  Counsel for Interwest confirmed this agreement with Black Hills’ counsel.

17. Black Hills represents that the extraordinary protection sought strikes the appropriate balance between the need for disclosure so that the parties to this docket can protect their interests, and the need to protect the interests of Black Hills and preserve the integrity of the highly confidential information.
18. Based upon good cause shown, the unopposed request for extraordinary protection will be granted.  The protections afforded under the grant of the motion are those delineated in Paragraph No. 15 above.  
II. ORDER

A. It Is Ordered That:  

1. Black Hills/Colorado Electric Utility Company LP’s (Black Hills) Motion for Extraordinary Protection filed March 24, 2011 is granted.

2. Interwest Energy Alliance’s (Interwest) Petition to Intervene - Interwest Energy Alliance filed April 12, 2011 is granted.

3. The Board of Water Works of Pueblo Colorado and the Fountain Valley Authority’s Petition to Intervene of Board of Water Works of Pueblo Colorado and Fountain Valley Authority (collectively Public Intervenors) filed April 12, 2011 is granted.

4. EUI Development, LLC’s (EUID) Motion to Intervene of EUI Development LLC filed April 14, 2011 is granted.

5. Bar Nothing Ranches, LLC’s (Bar Nothing) Petition to Intervene of Bar Nothing Ranch LLC filed April 14, 2011 is granted.

6. Cripple Creek & Victor Gold Mining Company’s (Cripple Creek & Victor) Petition to Intervene of Cripple Creek & Victor Gold Mining Company and Holcim, Inc. (Holcim) filed April 14, 2011 is granted.

7. Black Hills, Interwest, Public Intervenors, EUID, Bar Nothing, and Cripple Creek & Victor and Holcim are permitted intervenor status in this matter.  All parties shall take the docket as it is found and shall be bound by all decisions previously entered in this docket.  

8. Access to negotiated pricing terms in the Renewable Energy Purchase Agreement (Highly Confidential Information) filed under seal and redacted in the Application is limited in accordance with Paragraph Nos. 14 and 15 above.
9. Parties permitted to access highly confidential information shall execute and file the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Attachment A prior to access to the Highly Confidential Information.
10. Members of the Commission Trial and Advisory Staff assigned to this docket, must have signed and have on file with the Commission a current annual non-disclosure agreement in accordance with Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1100(g) prior to gaining access to the Highly Confidential Information.

11. All provisions enumerated in Paragraph No. 15 above are now in effect regarding the Highly Confidential Information.

12. Interwest shall not have access to Highly Confidential Information. 
13. Hearing in this proceeding is scheduled and will be held on the following dates, at the following time, and in the following location:  

DATES:
June 23 and  24, 2011

TIME:
9:00 a.m. 

PLACE:
Commission Hearing Room


1560 Broadway, Suite 250


Denver, Colorado
14. The following procedural schedule will be adopted for this proceeding:


Event





Date

Staff & other Intervenors file 
Answer Testimony & Exhibits


June 1, 2011 

Black Hills files Rebuttal Testimony & Exhibits
June 15, 2011 

File Post-hearing Statements of Position

July 8, 2011. 

15. Written discovery requests (and Staff audit) may only be served electronically and must be served upon all parties.  

16. Any discovery request served by email after 3:00 p.m. MST shall be deemed served as of the following business day.  

17. All non-confidential responses to discovery (or Staff audit) may be served only electronically and must be served upon all parties.  Confidential discovery responses are to be served pursuant to the Commission’s confidentiality rules.

18. There shall be a discovery cutoff for all discovery requests directed to Direct Testimony on the due date for filing Answer Testimony.

19. There shall be a discovery cutoff for all discovery requests directed to Answer Testimony on the due date for filing Rebuttal Testimony.

20. Responses to discovery on the Direct Testimony shall be served within ten days (including discovery requests that exceed the limits established in Rule 26(b)(2) of the Colorado Rules of Civil Procedure).  Responses to discovery propounded following the filing of Answer Testimony shall be served within three days.  These time periods are subject to reasonable accommodation by agreement of the parties.

21. In the event of a discovery dispute, the parties shall first attempt to resolve their dispute. If unsuccessful, the party seeking discovery may move to compel in writing, attaching a copy of the discovery request at issue. A response to the motion to compel shall be filed within three business days. Any motion or response shall be served electronically. A hearing on the motion shall be coordinated by telephone and heard by telephone as soon as practical.

22. Each party shall file with the Commission an electronic copy of its testimony and exhibits on a 3.5” floppy disk or CD ROM in both the underlying executable electronic format and Adobe PDF format.
  Any stipulations or settlement agreements, along with any associated testimony or exhibits, shall also be filed electronically.  Testimony and exhibits may be submitted through the Commission’s E-Filing system in the underlying executable electronic format in lieu of this requirement.
23. Any other non-confidential Commission filings shall be served in accordance with Commission rules (e.g., the Commission’s E-Filings System or first class mail) or through other electronic means.  Parties shall provide the e-mail addresses for receipt of electronic service. 

24. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge










� For purposes of this Order, executable electronic filings shall be made in the document’s underlying file format (Excel, Word, or WordPerfect, for example).  All spreadsheets should have the various cell formula or links left intact; i.e., cell formulas should not be converted to values.  To the extent exhibits cannot be provided in an executable electronic format, a listing of such exhibits should be provided identifying those that cannot be so provided.   In order to minimize the size and allow electronic text searches of the PDF files, all PDF files should be generated from the electronic base format where possible, but can be generated as a scanned image if the base document is not available electronically.
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