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I. STATEMENT

1. Pursuant to Decision No. R11-0308-I, issued on March 22, 2011, a prehearing issue conference was convened at the Commission offices on April 11, 2011.  

2. Applicant the City of Fountain (City) appeared through its counsel Ms. Lisa Tormoen Hickey who was accompanied by the City’s Public Works Director, Mr. Duane Greenwood.  Intervenor Union Pacific Railroad Company (UPRR) appeared through its counsel Ms. Kathleen M. Snead who was accompanied by a consultant of UPRR, Mr. Scott Booker.  Intervenor BNSF Railway Company (BNSF) appeared through its counsel Mr. Walter J. Downing.

3. The undersigned Administrative Law Judge (ALJ) expressed his desire to resolve the remaining issues necessary to deem the subject application complete so that a hearing can be scheduled and the issues framed by the application resolved.  The parties identified two primary issues that require further clarification before the application can be deemed complete: (1) confirmation from the Colorado Department of Transportation (CDOT) regarding the hardware and/or electrical circuitry required to support a modified signal head and “gate down” detection system; and (2) whether as part of the modifications to the subject crossings the City will include removal of an existing earthen berm.  Connected to this latter issue are subsidiary concerns regarding the possible presence of soils contaminated by hazardous materials in the berm, the potential for increased costs of removal if contaminated soils are discovered, and legal access to the berm for the purpose of conducting testing of the soils there.

4. Resolution of the issues identified in the previous paragraph is a necessary prerequisite to UPRR preparing a cost estimate for the proposed modifications.  Preparation of a cost estimate is the final remaining obstacle to the application being complete such that the Docket will be at-issue.

II. Discussion

A. CDOT Information

5. As part of the proposed modifications to the subject crossings, the City has specified a different signal head for one of the traffic signals owned and operated by CDOT on U.S. Highway 85.  The City has not obtained CDOT approval of this specification. In addition, it is unknown whether the existing CDOT circuitry and traffic signal controller is compatible with the “gate down” detection equipment proposed by the City.  If it is necessary to change existing CDOT facilities to install the proposed modifications, CDOT must so indicate and also approve the change(s).

6. The City has only recently identified these issues to representatives of CDOT. However, Ms. Hickey indicated that resolution of these issues is being actively pursued and should require only two to three additional weeks.

7. The ALJ will require the City to make filings in the Docket clarifying all technical issues surrounding the signal head and gate down detection systems—including documentation of appropriate approval(s) from CDOT—on or before May 9, 2011.

B. Earthen Berm

8. Near the location for the proposed crossing at Duckwood Road, there is an existing earthen berm that slopes downward from a maximum height of 22 feet.  In a meeting at the site, representatives of UPRR indicated concern whether the berm might adversely affect sight distance for vehicles using the proposed crossing.  UPRR asked that the City perform a sight distance study to assess the safety implications of leaving the berm in place.

9. Mr. Greenwood, a licensed professional engineer in Colorado, conducted an analysis and wrote a report in which he concluded that applicable Federal Highway Administration guidelines regarding sight distance do not mandate removal of the berm.  However, the City has included in its proposal the removal of approximately 110 lineal feet of the berm in order to provide enhanced sight distance beyond what is strictly required.
10. The City has determined that the berm is located on property owned by UPRR and/or BNSF.  It appears that the berm was constructed from dirt borrowed from the immediate area to facilitate a rail line that crossed over the top of other tracks at-grade.  The parties agree that the tracks on the berm have not been used for roughly 100 years.

11. From this lack of recent use and the fact that vegetation is growing on the berm, Mr. Greenwood surmises that the likelihood of the soils in the berm being contaminated is relatively low.  However, the City has not performed any tests to confirm whether this supposition is correct.

12. If the soils in the berm are contaminated by hazardous materials, then the removal of the berm becomes a much more expensive proposition.  The City is not even sure if it would proceed with removal if the soils are contaminated and the City will be forced to bear much of that additional expense.

13. That the scope of the project is in doubt, in terms of whether the berm will or will not be removed, is a major obstacle to completing a cost estimate.

14. The parties agreed that an appropriate soils study should be undertaken immediately so that this question can be resolved.  The City will require time to plan the testing, to include determining where the samples are to be taken, what safety measures are appropriate during the sampling,
 and obtaining permission to access the railroads’ properties to perform the sampling.

15. UPRR and BNSF understand the critical importance of this testing to the progress of the Docket and agree to process the City’s request for access to the property expeditiously.

16. Upon completion of the soils testing and analysis, the City will distribute a report setting forth the results to all parties and the Commission’s Advisory Staff.

17. Based on the results reported pursuant to the previous paragraph, the City shall advise all parties and the Commission by a filing in this Docket whether the City will go forward with removal of the berm as described in the application or, in the alternative, change the project scope related to the berm.  In the latter case, the City’s filing must detail the exact nature and extent of the change(s) so as to permit the preparation of the cost estimate.

18. If, based on the results of the soils report, the City does not modify the scope of the application, UPRR shall have 45 days from the filing required in Paragraph No. 17 to complete and file the cost estimate.
19. If, based upon the results of the soils report, the City opts to modify the scope of the berm removal from what is proposed in the application, UPRR shall have 60 days from the filing required in Paragraph No. 17 to complete and file the cost estimate.  This deadline may be extended for good cause shown upon a properly noticed motion filed and served at least 10 days prior to the expiration of the 60-day period.

C. Procedural Schedule
20. Once the cost estimate and CDOT approvals are finalized, the ALJ will issue an order deeming the application substantially complete.  The ALJ will then propose a number of proposed dates for the evidentiary hearing in this matter and ask the parties to confer and agree on hearing dates.

21. Additionally, the parties will have the opportunity to propose a stipulated prehearing procedural schedule.  If they choose not to do so, then the ALJ will set the schedule.
III. ORDER

A. It Is Ordered That:  

1. On or before May 9, 2011, Applicant the City of Fountain (City), shall make a filing in this Docket clarifying all technical issues surrounding the signal head and gate down detection systems—including documentation of appropriate approval(s) from the Colorado Department of Transportation.

2. On or before April 25, 2011, the City shall complete the planning process for a soils study of the subject earthen berm, including detailing the sampling locations and all appropriate safety procedures to be employed during the sampling, and submit these plans to the Union Pacific Railroad Company (UPRR) and BNSF Railway Company (BNSF) as part of a request for access to the property(ies) in question. 
3. On or before May 9, 2011, UPRR and/or BNSF shall communicate to the City in writing any request for clarification or additional information related to the City’s request for access to the property(ies).  The City shall promptly and diligently respond to any reasonable request for clarification or additional information.

4. On or before May 16, 2011, UPRR and BNSF shall complete their respective review and approval processes of the City’s request for access to the subject property(ies).  If, for any reason, access is denied by UPRR and/or BNSF, then that entity shall make a filing with the Commission no later than May 18, 2011, demonstrating good cause for the denial.

5. On or before June 27, 2011, the City shall distribute to UPRR, BNSF, and the Commission’s Advisory Staff a copy of a completed report setting forth the soils analysis based on the sampling.

6. Based on the results of the soils analysis, the City shall make a filing in this Docket stating whether the City’s proposal to remove the subject berm will proceed as set forth in the application or be modified.  If the scope of work related to the berm removal is modified, the City shall detail the exact nature and extent of such modification.

7. If, in the filing required in Ordering Paragraph No. 6, the City does not modify the scope of the application as it relates to removal of the berm, UPRR shall have 45 days from the date of such filing to complete and file its cost estimate.

8. If, in the filing required in Ordering Paragraph No. 6, the City does modify the scope of the application as it relates to removal of the berm, UPRR shall have 60 days from the date of such filing to complete and file its cost estimate.  For good cause shown, as explained in Paragraph No. 19, above, the 60-day deadline may be extended.

9. Once the cost estimate is filed, the Administrative Law Judge will issue a subsequent order setting forth proposed hearing dates and explaining the parties’ roles in determining a prehearing procedural schedule.
10. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  Prior to the prehearing conference, representatives of the City and UPRR met with Ms. Pamela Fischhaber of the Commission’s Advisory Staff regarding outstanding technical issues surrounding the application.


�  The resolution of these issues affects the development of the cost estimate because the amount of signal pre-emption time required dictates where the railroad will position its train-detection equipment.


�  The City, UPRR, and BNSF agree that what safety measures are necessary during the soil sampling phase, such as whether flagging is required due to the proximity of the work to active trackways, shall be determined according to Federal Railroad Administration guidelines.


�  The hearing will need to be concluded within 120 days after the application is complete.
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