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COLORADO PUBLIC UTILITIES COMMISSION,  


COMPLAINANT,  

V.  

Paul H. Epler, doing business as Action towing,  


Respondent.  
RECOMMENDED DECISION OF 
ADMINISTRATIVE LAW JUDGE 
MANA L. JENNINGS-FADER 
GRANTING COMPLAINT AND ORDERING RELIEF; 
AMENDING THE AMENDED STIPULATION AND 
SETTLEMENT AGREEMENT; APPROVING AMENDED 
STIPULATION AND SETTLEMENT AGREEMENT, AS 
AMENDED; GRANTING UNOPPOSED MOTION; 
AND WAIVING RESPONSE TIME  
Mailed Date:  April 12, 2011  
I. STATEMENT  
1. On December 21, 2010, the Commission served the Formal Complaint and Notice of Proceeding (Complaint) that commenced this docket.  Decision No. C10-1359.  In that Order, the Commission approved issuance of the Complaint; informed Paul H. Epler, doing business as Action Towing (Mr. Epler or Respondent), of the allegations against him and of the possible sanctions that could be imposed in the event the allegations are proven; scheduled an evidentiary hearing in this matter; and referred this case to an Administrative Law Judge (ALJ).  

2. On January 21, 2011, Staff of the Commission (Staff) filed its Entry of Appearance and Notice Pursuant to Rule 1007(a).  
3. The Parties in this matter are Staff and Respondent.  
4. By Decision No. R11-0082-I, the ALJ vacated the scheduled evidentiary hearing and scheduled a prehearing conference.  

5. On February 4, 2011, counsel for Respondent entered his appearance.  
6. On February 4, 2011, Respondent filed an Answer to the Complaint.  In that filing, Respondent admitted the facts alleged in the Complaint.  

7. On February 7, 2011, the Parties filed a Stipulation and Agreement with Respect to Facts (Factual Stipulation).  
8. The ALJ convened the prehearing conference as scheduled.  Both Parties were present, were represented, and participated.  

9. At the prehearing conference, the Parties stated that, based on the Answer and the Factual Stipulation, the sole issue remaining in this matter is what action (if any) the Commission should take, pursuant to § 40-13-109(2), C.R.S., with respect to Respondent’s towing permit.  The ALJ agreed and limited the evidentiary hearing to that issue.  Decision No. R11-0147-I.  In that Order, the ALJ scheduled the evidentiary hearing for March 28, 2011.  
10. On March 23, 2011, the Parties filed a Motion to Vacate Hearing Date, for Approval of Stipulation and Settlement Agreement, and [for] Waiver of Response Time.  Attached to that filing were a Stipulation and Settlement Agreement (Stipulation) and the Factual Stipulation.  By Decision No. R11-0320-I, inter alia, the ALJ granted the Motion to Vacate Hearing Date and vacated the March 28, 2011 hearing date.  
11. In Decision No. R11-0320-I, the ALJ requested the Parties to clarify the Stipulation.  The ALJ asked a number of questions about the Stipulation and identified points to be clarified by the Parties.  

12. On April 8, 2011, the Parties filed, in one document, an Unopposed Motion for Approval of Amended Stipulation and Settlement Agreement (Motion for Approval) and [for] Waiver of Response Time.  Appended to that filing are the Amended Stipulation and Settlement Agreement (Amended Stipulation)
 and the Factual Stipulation.  This filing is the Parties’ response to Decision No. R11-0320-I.  
13. The April 8, 2011 filing is signed by both Parties.  The Motion for Waiver of Response Time states good cause.  No party will be prejudiced if response time to the Motion for Approval is waived.  The ALJ will grant the Motion for Waiver of Response Time and will waive response time to the Motion for Approval.  

14. The Motion for Approval is signed by both Parties.  The Motion for Approval states good cause.  No party will be prejudiced if the Motion for Approval is granted.  For the reasons discussed below, the ALJ will amend the Amended Stipulation; will grant the Motion for Approval; and will approve the Amended Stipulation as amended by this Decision.  

15. In accordance with, and pursuant to, § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of the proceeding together with a written recommended decision.  

II. Findings of fact, discussion, and Conlcusion  
16. The facts found here rest on Respondent’s admissions in the Answer, in the Amended Stipulation, and in the Factual Stipulation.  The facts are uncontested.  

17. Complainant is Trial Advocacy Staff as identified in the January 21, 2011 Notice Pursuant to Rule 1007(a).  

18. Respondent is a towing carrier, as defined in § 40-13-101(3), C.R.S., and holds Commission-issued towing carrier permit PUC Permit # T-2601.  At all times pertinent to the Complaint, Respondent operated as a towing carrier pursuant to that towing carrier permit.  
19. As a towing carrier, Respondent is subject to regulation by the Commission as provided in §§ 40-13-101 through 40-13-112, C.R.S.  As a towing carrier, Respondent is subject to the General Provisions of the Rules Regulating Transportation by Motor Vehicle (Rules 4 Code of Colorado Regulations (CCR) 723-6-6000 through 6017) and to the Towing Carrier Rules (Rules 4 CCR 723-6-6500 through 6514).  
20. The Commission, on its own motion, issued the Complaint in this proceeding pursuant to, and in accordance with, § 40-6-108, C.R.S.; § 24-4-104(3), C.R.S.; and Rule 4 CCR 723-1-1302(h).  

21. Respondent does not challenge the Commission’s subject matter jurisdiction in this case.  The record establishes the Commission’s subject matter jurisdiction, and the ALJ finds and concludes that the Commission has subject matter jurisdiction over this case.  

22. The Commission properly served the Complaint on Respondent, and Respondent does not dispute service.  The record establishes the Commission’s jurisdiction over Respondent, and the ALJ finds and concludes that the Commission has personal jurisdiction over Respondent in this case.  
23. On January 21, 2009, Respondent towed a 1997 GMC pick-up truck and the attached 1997 Wanderer Camper Trailer to storage facilities (i.e., storage lot) used in conjunction with his towing business.  Respondent stored the towed vehicle and attached trailer in that lot.  
24. On February 2, 2009, Respondent picked the lock on the stored trailer; entered the trailer; and discovered the body of the deceased owner.  Respondent contacted the Colorado Springs Police Department.  

25. On one or more occasions between February 2 and February 20, 2009, Respondent entered the trailer, which remained on the storage lot as a result of the January 21, 2009 tow, and removed items from the trailer.  He converted at least some of those items to his personal use.  
26. On September 25, 2009, a jury convicted Respondent of theft of property, as defined in § 18-4-401(1), C.R.S., with a value of $ 1,000 to $ 20,000.  Pursuant to § 18-4-401(2)(c), C.R.S., theft of property with a value of $ 1,000 to $ 20,000 is a class 4 felony.  
27. On November 17, 2009, as a result of the felony conviction, the presiding El Paso County District Court judge sentenced Mr. Epler to two years’ probation (with conditions); to 50 hours of community service; payment of restitution to the decedent’s next of kin; and to pay court-related and probation supervision-related costs.  Insofar as the record in this Complaint proceeding reveals, it appears that to-date Respondent has complied with, and is complying with, the terms of his sentence.  
28. As pertinent here, § 40-13-103(3), C.R.S., provides:  “The commission may revoke ... a towing carrier permit if such carrier has, within five years, been convicted of ... a felony as defined by title 18, C.R.S.”  Mr. Epler admits, and the record establishes, that Mr. Epler owns, and operates pursuant to, a Commission-issued towing carrier permit and that Mr. Epler was convicted of a class 4 felony in 2009 (that is, within the past five years).  On this basis, the ALJ finds that § 40-13-103(3), C.R.S., provides a basis on which to revoke towing carrier permit PUC Permit # T-2601 owned by Paul H. Epler, doing business as Action Towing.  
29. On April 8, 2011, the Parties submitted for approval an Amended Stipulation under which Respondent agrees to the following:  (a) the revocation of towing carrier permit PUC Permit # T‑2601 as of the date of a final Commission decision approving the Amended Stipulation (Amended Stipulation at ¶ 3.A); (b) the entry of a Commission cease-and-desist order that precludes Mr. Epler from operating as a towing carrier pursuant to title 40, article 13, C.R.S., for a period of one year from the date of a final Commission decision approving the Amended Stipulation (id. at ¶ 3.C); (c) Mr. Epler’s being “ineligible to be issued another operating right for a period of one year from the date of” a final Commission decision approving the Amended Stipulation (id. at ¶ 3.B); (d) Mr. Epler’s being “permanently ineligible to be issued another operating right” if the Commission finds him to be in violation of the Amended Stipulation (id. at ¶ 3.F); (e) entry of a consented-to and stipulated “permanent injunction enjoining Mr. Epler from operating as a towing carrier under” title 40, article 13, C.R.S., if the Commission finds him to be in violation of the Amended Stipulation (id. at ¶ 3.G); and (f) in the event Respondent fails to abide by the Amended Stipulation, a waiver of Respondent’s right to seek review by exceptions; by application for rehearing, reargument, or reconsideration; or by judicial review of “any matter brought before the Commission to enforce” the Amended Stipulation (id. at ¶ 5).  
30. Respondent also agrees that if,  

within three years of date of entry of a Commission final decision ... approving [the Amended Stipulation], Mr. Epler is ... convicted of, pleads guilty to, pleads nolo contendere to, a felony as defined by title 18, C.R.S., then (a) any towing carrier permit held by [Mr. Epler] at such time of ... conviction or plea shall be automatically revoked; and (b) [Mr. Epler] shall be permanently ineligible to be issued another operating right.  
Amended Stipulation at ¶ 4.  
31. Further, under the terms of the Amended Stipulation, the revocation and the cease-and-desist order apply  

to Mr. Epler personally and to his involvement in any manner with any towing carrier that offers towing services, including, but not limited to, Mr. Epler’s involvement as an owner, officer, agent, employee, manager, independent contractor or driver of any such carrier, and [Mr. Epler’s] involvement or employment in any storage lot used by a towing carrier.  

Amended Stipulation at ¶ 3.D.  
32. Finally, ¶ 6 of the Amended Stipulation specifies that, for purposes of determining whether a violation of the Amended Stipulation occurred within either the specified one-year period or the specified three-year period, the operative date is the date of the alleged violation.  
33. In the main, the Amended Stipulation can be approved.  There are two provisions of the Amended Stipulation, however, that the ALJ will not approve as written.  

34. The Amended Stipulation states that, in specific circumstances, Mr. Epler is “ineligible to be issued another operating right[.]”  Amended Stipulation at ¶¶ 3.B and 3.F (emphasis supplied).  Rule 4 CCR 723-6-6001(mm) defines “operating right” as “a towing carrier permit, a household goods registration, an exempt passenger carrier registration, or a property carrier registration.”  As written, if the preconditions are met, the language of ¶¶ 3.B and 3.F prohibits Mr. Epler from obtaining any of the four types of operating rights listed in Rule 4 CCR 723-6-6001(mm).  The Complaint, the facts in this case, and Mr. Epler’s admissions address only Mr. Epler’s actions as a holder of towing carrier permit PUC Permit # T-2601.  In addition, there is no evidence that Mr. Epler holds any other Commission-issued operating right, and (assuming he holds another Commission-issued operating right) there is no evidence that Mr. Epler has taken any action that would warrant action against any other operating right held by Mr. Epler.  The ALJ finds that the quoted ¶¶ 3.B and 3.F language is over-broad and is unsupported by the evidence.  For these reasons, the ALJ finds it appropriate to amend ¶¶ 3.B and 3.F of the Amended Stipulation, and any other place in the Amended Stipulation where this language occurs, by replacing the phrase “ineligible to be issued another operating right” with the phrase “ineligible to be issued another towing carrier permit[.]”  The ALJ finds that the amended language is consistent with, and implements, the Parties’ intent in entering into the Amended Stipulation.  
35. The ALJ has reviewed the Amended Stipulation, as amended by this Decision, in light of the record.  The ALJ has considered the statute and its public protection purpose; has considered Commission guidance provided in previous decisions; has considered the purposes served by Amended Stipulation; has considered the stipulated facts; and has considered the range of possible actions that the Commission could take in view of Mr. Epler’s admissions.  The ALJ also has considered the fact that, as stated by the Parties, the Amended Stipulation, as amended by this Decision, will have no precedential effect.  

36. The ALJ finds that the actions to be taken as a result of the Amended Stipulation, as amended by this Decision, achieve the following purposes:  (a) deterring future violations by Respondent; (b) motivating Respondent to comply with the law in his future operation as a towing carrier; (c) punishing Respondent for his past behavior; and (d) motivating other towing carriers to comply with the law.  
37. The ALJ will approve the Amended Stipulation, as amended by this Decision, because it is supported by the evidence; is clear; and is appropriate.  The ALJ finds that the Amended Stipulation, as amended by this Decision, is reasonable; that the conditions, including revocation of Mr. Epler’s towing carrier permit, are reasonable; and, consequently, that the Amended Stipulation, as amended by this Decision, is just and reasonable.  
38. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  
1. Consistent with the discussion above, the ¶¶ 3.B and 3.F of the Amended Stipulation and Settlement Agreement filed on April 8, 2011, and any other place in the Amended Stipulation and Settlement Agreement where this language occurs, are amended by replacing the phrase “ineligible to be issued another operating right” with the phrase “ineligible to be issued another towing carrier permit[.]”  
2. Consistent with the discussion above, the Unopposed Motion for Approval of Amended Stipulation and Settlement Agreement is granted.  
3. The Amended Stipulation and Settlement Agreement attached to this Decision as Appendix A, as amended by this Decision, is approved.  

4. The Amended Stipulation and Settlement Agreement appended to this Decision as Appendix A, as amended by this Decision, is incorporated here as if fully set forth.  

5. Consistent with the discussion above and the terms of the Amended Stipulation and Settlement Agreement appended to this Decision as Appendix A, as amended by this Decision, the Complaint is granted.  

6. Towing carrier permit PUC Permit # T-2601 is revoked as of the date of a final Commission decision approving the Amended Stipulation and Settlement Agreement, as amended by this Decision.  
7. Paul H. Epler is ineligible to be issued another towing carrier permit for a period of one year from the date of a final Commission decision approving the Amended Stipulation and Settlement Agreement, as amended by this Decision.  
8. Paul H. Epler shall cease and desist from operating as a towing carrier pursuant to title 40, article 13, C.R.S., for a period of one year from the date of a final Commission decision approving the Amended Stipulation and Settlement Agreement, as amended by this Decision.  
9. The provisions of Ordering Paragraphs No. 7 and No. 8 apply to Paul H. Epler personally and to his involvement in any manner with any towing carrier that offers towing services, including, but not limited to, Mr. Epler’s involvement as an owner, officer, agent, employee, manager, independent contractor or driver of any such carrier, and Mr. Epler’s involvement or employment in any storage lot used by a towing carrier.  

10. In the event that the Commission finds Paul H. Epler to be in violation of this Decision and of the Amended Stipulation and Settlement Agreement, as amended by this Decision and as incorporated by reference into this Decision, the provisions of ¶¶ 3.F, 3.G, and 5 of the Amended Stipulation and Settlement Agreement, as amended by this Decision and as incorporated by reference into this Decision, shall be enforced.  In any Commission proceeding or judicial proceeding brought to enforce the Amended Stipulation and Settlement Agreement, as amended by this Decision and as incorporated by reference into this Decision, this Decision shall be cited as authority for commencing the proceeding and for the relief sought in the proceeding.  
11. In the event that, within three years of the date of entry of a final Commission decision approving the Amended Stipulation and Settlement Agreement, as amended by this Decision and as incorporated by reference into this Decision, Paul H. Epler is convicted of, pleads guilty to, or pleads nolo contendere to a felony as defined in title 18, C.R.S., the provisions of ¶¶ 4 and 5 of the Amended Stipulation and Settlement Agreement, as amended by this Decision and as incorporated by reference into this Decision, shall be enforced.  In any Commission proceeding or judicial proceeding brought to enforce the provisions of ¶¶ 4 and 5 of the Amended Stipulation and Settlement Agreement, as amended by this Decision and as incorporated by reference into this Decision, this Decision shall be cited as authority for commencing the proceeding and for the relief sought in the proceeding.  

12. The Unopposed Motion for Waiver of Response Time is granted.  

13. Response time to the Unopposed Motion for Approval of Amended Stipulation and Settlement Agreement is waived.  
14. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

15. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

16. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge










�  A copy of the Amended Stipulation is attached to this Decision as Appendix A.  
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