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I. statement

1. The procedural history in this Docket is as described in Decisions No. R11-0113 issued on February 1, 2011, and No. R11-0221-I, issued on March 1, 2011.  Thereafter, on March 29, 2011, the undersigned Administrative Law Judge (ALJ) issued Decision No. R11‑0331-I, setting this matter for hearing on April 27, 2011, in Durango, Colorado.

2. On April 4, 2011, counsel for Applicant Native Path Tours, LLC (Applicant), filed and served an Unopposed Motion for Withdrawal of Application (Motion).  In the Motion, counsel states that Applicant and intervenors Durango Transportation, Inc., and Wilderness Journeys Pagosa, Inc. (collectively, Intervenors), have held discussions regarding the proposed common carrier service and that Applicant no longer desires to obtain the authority sought in the application.

3. Counsel for Applicant has discussed the Motion with counsel for the Intervenors and represents that Intervenors support the Motion.  On this basis, the ALJ will waive the standard response time for motions provided under Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1400.

II. Discussion and Conclusions

4. Pursuant to Commission Rule 1309(d), “[a] party may withdraw an application or petition upon notification to the Commission and all parties prior to 45 days before the first day of hearing. … A party may withdraw or dismiss an application, petition, tariff, or advice letter after such respective times only upon motion granted by the Commission.  In ruling upon such a motion, the Commission shall consider whether good cause for withdrawal is stated, and whether other parties would be prejudiced.”  4 CCR 723-1-1309.

5. As noted above, the hearing in this matter is set on April 27, 2011, less than 45 days from the filing of the Motion on April 4, 2011.  Applicant’s Motion must therefore demonstrate good cause and an absence of prejudice to other parties.

6. Based on the clearly stated desire of Applicant to withdraw the Application, the fact that no hearing has been set in this matter, and the stated support of the two Intervenors, the ALJ finds that the Motion is supported by good cause and does not result in prejudice to any other party.  Accordingly, the Motion will be granted.

III. ORDER

A. The Commission Orders That:

1. Response time to the Unopposed Motion for Withdrawal of Application (Motion) filed by Native Path Tours, LLC, on April 4, 2011, is waived.

2. For the reasons discussed herein above, the Motion is granted.

3. Docket No. 10A-831CP is closed and all scheduled proceedings are vacated.  
4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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