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I. statement  

1. On April 1, 2011, Complainant BNSF Railway Company (BNSF) filed and served a Notice of Withdrawal of Complaint (Withdrawal).  In the Withdrawal, BNSF notes that Respondent Regional Transportation District (RTD) has not filed an answer to the Complaint, no hearing is currently scheduled, and no party will be prejudiced by the Withdrawal.

2. BNSF does not state whether the Withdrawal of its Complaint is with or without prejudice.  The undersigned Administrative Law Judge (ALJ) will deem the Withdrawal to be without prejudice as to do otherwise would impute an intention on the part of BNSF to alter its legal standing where no such intention is expressed.  

3. On April 4, 2011, RTD filed a document expressing its consent to the requested Withdrawal and termination of this action.

4. Amendment or withdrawal of pleadings filed with the Commission is controlled by Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1309 (Rule 1309).  No provision of Rule 1309 specifically addresses the withdrawal of a formal complaint.  Subparagraph (d) permits the withdrawal of an application or petition upon notification to the Commission and all parties prior to 45 days before the first day of hearing.  If withdrawal is sought within 45 days of the hearing date, then the withdrawing party must file a motion with the Commission.  In this latter case, the Commission shall consider whether good cause is stated and whether any other parties would be prejudiced by granting the motion for withdrawal.  Id. Rule 1309 specifies that the party commencing a formal complaint proceeding must obtain leave of the Commission before it can amend or supplement the complaint.  Id at subparagraph (a).

5. Based on the foregoing, the ALJ will construe the Withdrawal as a Motion of BNSF for Leave to Withdraw the Complaint Without Prejudice.  RTD’s filing of April 4, 2011, establishes that there is no prejudice to RTD in granting the Motion.

6. The ALJ will grant the Motion to Withdraw the Complaint Without Prejudice and vacate the procedural schedule in this Docket. 

7. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:     

1. The Notice of Withdrawal of Complaint filed and served by Complainant BNSF Railway Company (BNSF) on April 1, 2011, shall be construed as a Motion for Leave to Withdraw Complaint Without Prejudice (Motion).

2. Good cause appearing therefor and in the absence of prejudice to Respondent Regional Transportation District, the Motion is granted.

3. The Complaint filed by BNSF is withdrawn without prejudice and Docket No. 10F-485R is closed.

4. All scheduled proceedings in this Docket are vacated.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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