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I. STATEMENT
1. Denver Bar Hop, LLC, (Applicant) initiated the captioned proceeding on October 8, 2010, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).

2. On October 12, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:  For authority 

to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in scheduled service 

between the following named points:  
(A) 1027 Broadway, Denver, Colorado; (B)117 Broadway, Denver, Colorado; (C) 900 East Colfax, Denver, Colorado; (D) 1690 Logan Street, Denver, Colorado; (E) 777 E. 17th Avenue, Denver, Colorado; (F) 3090 Downing Street, Denver, Colorado; (G) 3500 Walnut Street, Denver, Colorado; (H) 1475 36th Street, Denver, Colorado; (I) 1550 Broadway, Denver, Colorado; and (J) 1037 Broadway, Denver, Colorado.

3. On November 8, 2010, Jody M. Cowen doing business as Cowen Enterprises (Cowen) filed its intervention in opposition to the application on the basis that the requested authority overlapped with Cowen’s authority under Certificate No. 47137.

4. On November 12, 2010, MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (MKBS) filed its Intervention and Entry of Appearance through counsel.  The MKBS filing also includes a preliminary list of witnesses and exhibits.

5. On November 12, 2010, Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Colorado Cab), and SuperShuttle International Denver, Inc. (SuperShuttle), filed their Entry of Appearance and Notice of Intervention by Right through counsel.

6. On November 18, 2010, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

7. Pursuant to Decision No. R11-0053-I, issued on January 14, 2011, the parties conferred and agreed upon a hearing date of March 7, 2011.  That hearing date was later confirmed by Decision No. R11-0223-I mailed March 1, 2011.

8. On February 7, 2011, Applicant filed documents establishing its closely-held status and requesting that Mr. Jesus Hernandez, president of Applicant, be permitted to appear on behalf of Applicant at the evidentiary hearing.  The ALJ found the evidence submitted by Applicant to be adequate and properly attested.  Applicant is deemed to be a closely-held entity as defined by § 13-1-127, C.R.S., and Mr. Hernandez will be permitted to represent Applicant as a non-attorney as permitted by the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1201.

9. On February 22, 2011, Applicant, together with Intervenors Colorado Cab and SuperShuttle filed and served a Joint Stipulated Motion for Imposition of Restrictive Amendments, Approval of Application, and Conditional Withdrawal of Interventions (Motion). The Motion proposes a single restriction to the authority set forth in the Commission’s Notice: 

RESTRICTION:  

To the use of one (1) vehicle.

10. As part of the Motion, Intervenors Colorado Cab and SuperShuttle withdraw their opposition and urge the approval of the Application conditioned upon the Commission’s acceptance of the above restriction.

11. On February 28, 2011, Intervenor MKBS joined as a party to the Motion on the basis that if the Application is restrictively amended as proposed, the interests of MKBS were satisfied.  Upon that same condition, MKBS would withdraw its intervention.

12. On March 1, 2011, Ms. Jody Cowen communicated to the ALJ via email that Cowen wished to withdraw its intervention.  This communication was noted on the record at the March 7, 2011 hearing and will be deemed a request to withdraw the intervention of Cowen.

13. On March 7, 2011, the evidentiary hearing was convened as scheduled.  Ms. Melissa O’Leary appeared as counsel on behalf of Intervenors Colorado Cab and SuperShuttle.  Mr. Christopher Gorman appeared as counsel on behalf of Intervenor MKBS.  No appearance was entered on behalf of Intervenor Cowen.

14. At the commencement of the hearing, Mr. Hernandez was not present.
  The ALJ took up the matter of the pending Motion, clarifying with counsel for the intervenors that the sole restriction proposed was the limitation to the use of one vehicle.  This was confirmed.

15. Having reviewed the Motion and being fully advised regarding the matters stated therein, the ALJ signaled his intention to grant the restrictive amendment, thereby satisfying the interests of Intervenors Colorado Cab, SuperShuttle, and MKBS.  On the record, the ALJ acknowledged the withdrawal of these parties and excused their counsel.

16. Also on the record, the ALJ recited the details of Ms. Cowen’s email correspondence and deemed this communication to be a request to withdraw on behalf of Intervenor Cowen.  That request will be approved.

17. The ALJ recessed the hearing to determine if Mr. Hernandez had advised the Commission that he was delayed for some reason.  The ALJ attempted repeatedly to contact Mr. Hernandez by telephone at the number listed in the Application.  While attempting to do so, Mr. Hernandez arrived and explained that he had been delayed because of trouble with his transportation.  The hearing proceeded with the testimony of Mr. Hernandez in support of the Application.  The ALJ took administrative notice of the Application and the attachments thereto.

18. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of the proceeding together with a written recommended decision.

II. FINDINGS OF FACT
19. Applicant is a closely-held limited liability company organized in Colorado and in good standing as certified by the Secretary of State.  Mr. Hernandez is the sole shareholder.

20. Mr. Hernandez has over four years of work experience in the air freight industry in the area of ramp operations.  In that capacity, Mr. Hernandez has acquired knowledge and skills related to logistical planning, equipment maintenance, and safety.  Initially, Mr. Hernandez will serve as the manager and only driver of the proposed service.

21. Applicant has acquired a 1993 Ford mini-bus with a seating capacity for 14 passengers (the Vehicle).  Applicant will use this Vehicle to transport passengers between the venues identified by the addresses in the proposed authorities.  These venues are restaurants and bars in the downtown area of Denver.

22. A certified mechanic performed a complete inspection of the Vehicle in December, 2010.  Applicant will service and maintain the Vehicle in a safe, reliable condition.

23. Pursuant to the restrictive amendment set forth in the Motion, Applicant could only operate one vehicle at any time.

24. Applicant proposes to operate between the hours of 8:30 p.m. and 2:30 a.m., Thursday through Sunday each week.  Essentially, Applicant’s Vehicle would run a looped route between the named venues stopping at each for five to ten minutes.  Applicant’s intention is to sell bracelets to passengers permitting unlimited transportation between these venues for a flat rate of $5.00 per night.

25. Applicant has coordinated its plan with many of the venues proposed to be served in the Application.  The management of the venues support the proposed service because it helps to ensure that patrons have a safe ride to and from the restaurant or bar.  Applicant has oral commitments from some of these venues to advertise on the inside and outside of Applicant’s Vehicle.  Applicant will also develop marketing materials that will be available at the named venues as well an internet website describing the service.

26. Mr. Hernandez established that Applicant currently has no debt.  Applicant has purchased the Vehicle and will finalize the transfer of legal title if and when the Application is approved.  Mr. Hernandez will fund Applicant’s operations with his concurrent full-time employment as a call center manager, and his family has committed additional financial support to Applicant as needed. The advertising that Applicant proposes to display on and in the Vehicle will provide significant income beyond the revenue generated by passenger fares.

27. Mr. Hernandez intends to drive for the initial weeks of the proposed service in order to solidify the route and gain an understanding of any issues associated with the operation. He testified that once he feels comfortable with the route, he will hire a driver.  Applicant established that its drivers will undergo safety training, including an emphasis on remaining drug and alcohol free.  Mr. Hernandez, himself, is committed to these standards.

28. Mr. Hernandez has pledged to comply with applicable licensing, financial responsibility, record-keeping, and all other regulatory requirements imposed by the Commission and other authorities.  In his filings in this Docket and his testimony at the hearing, Mr. Hernandez demonstrated a credible commitment to operate the proposed service in accordance with the standards imposed by the Commission’s Rules.

29. Applicant’s service will benefit the public by providing reliable transportation in the downtown area at a proposed fare that is reasonable.  Applicant’s proposed service would provide a “designated driver” for passengers who may very likely be consuming alcohol in the various venues on Applicant’s “loop.”  The public interest is certainly served by keeping impaired drivers from getting behind the wheel of a vehicle.  In addition, Applicant’s service may reduce traffic and parking congestion in the downtown area.

III. DISCUSSION AND CONCLUSIONS
A. Joint Stipulated Motion for Restrictive Amendment and Conditional Withdrawal

30. A proposed restrictive amendment to an application for a Certificate of Public Convenience and Necessity (CPCN) to operate as a contract carrier by motor vehicle for hire must be restrictive in nature, clear and understandable, and administratively enforceable.  The proposed restriction and authority must be unambiguous and must be contained entirely within the authority granted.  

31. The undersigned ALJ finds that the proposed restrictions contained in the Joint Stipulated Motion between Applicant, Colorado Cab, and SuperShuttle (and joined by MKBS) will not hamper the ability of the Applicant to provide the proposed service.  Therefore, the ALJ finds that the proposed restrictions contained in the Motion meet the criteria described above.  The proposed restrictive amendments to the Application contained in the Motion are restrictive in nature, clearly stated, and capable of enforcement.  The restrictive language achieves the purposes sought by Colorado Cab, SuperShuttle, and MKBS.  It provides protection to the incumbents’ authority while allowing Applicant to provide the substance of the service it seeks.  As a result, the restrictive amendments which restrict Applicant as indicated in Paragraph No. 9 above will be accepted.  

32. The terms of the Stipulation further provide that upon express approval of the restrictive amendments as described above, Colorado Cab, SuperShuttle, and MKBS will withdraw their respective objections to the Application, as well as their interventions.  Therefore, the undersigned ALJ will dismiss the interventions of Colorado Cab, SuperShuttle, and MKBS.

33. In addition, based on the expressed request of Cowen to withdraw its intervention and the absence of any prejudice to the other parties in the Docket, the intervention of Cowen will be dismissed.

B. Application of Denver Bar Hop, LLC

34. As restrictively amended, Applicant seeks common carrier authority to provide service as follows:

To operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in scheduled service 
between the following named points:  (A) 1027 Broadway, Denver, Colorado; (B) 117 Broadway, Denver, Colorado; (C) 900 East Colfax, Denver, Colorado; (D) 1690 Logan Street, Denver, Colorado; (E) 777 E. 17th Avenue, Denver, Colorado; (F) 3090 Downing Street, Denver, Colorado; (G) 3500 Walnut Street, Denver, Colorado; (H) 1475 36th Street, Denver, Colorado; (I) 1550 Broadway, Denver, Colorado; and (J) 1037 Broadway, Denver, Colorado

RESTRICTION:  
To the use of one (1) vehicle.

35. The Application establishes that Applicant is familiar with the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and agrees to comply with those Rules to the extent applicable to Applicant.  

36. Additionally, the information provided by Applicant discloses that Applicant is operationally fit to provide the proposed service.  Applicant has purchased a Vehicle that will be adequate to transport passengers safely and reliably on the proposed route.  Applicant has had the Vehicle inspected and has committed to have it serviced and maintained as needed.  Applicant is also aware of the Commission’s Rules pertaining to financial responsibility and will procure the required insurance coverage for its intended operations.  Intervenors initially challenged the financial and operational fitness of Applicant, but have conditionally withdrawn such challenges. 

37. Applicant has also established its financial fitness to operate as a common carrier.  The entity itself has no debt and owns the Vehicle to be used in the service.  Given the nature of the proposed service, the operating expenses should be reasonably low.  For example, no dispatch personnel or communications technology is required to commence the service.  Mr. Hernandez is employed and has pledged his personal resources in support of Applicant.  In addition, the family of Mr. Hernandez has offered additional financial support as necessary.

38. Applicant’s operations will be managed by Mr. Hernandez, who possesses experience in the transportation industry generally, with specific attention to logistics, equipment inspection and maintenance, and safety.  Mr. Hernandez is familiar with the safety rules and recordkeeping requirements imposed by a grant of Commission authority and he is personally committed to effective training and supervision related to the operation.  

39. The Application attaches multiple letters and expressions of support for the grant of authority sought by Applicant.  Applicant’s proposed service is beneficial to the public in that it promotes the safety of bar and restaurant patrons, as well as other members of the public they encounter, in the downtown Denver area.  Applicant’s service may also reduce traffic and parking congestion in this area.  There is no information in the record asserting that the proposed service, as restricted, is not in the public interest.

40. As established by the findings above, the ALJ concludes that Applicant is financially, operationally, and managerially fit to conduct the proposed service and that the service, as restricted, is in the public interest.  Accordingly, under the applicable standards set forth in § 40-10-105(b), C.R.S., the ALJ finds that the requested CPCN, as modified by the Joint Stipulated Motion, should be granted.

41. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The Joint Stipulated Motion for Imposition of Restrictive Amendments, Approval of Application, and Conditional Withdrawal of Interventions filed by Applicant Denver Bar Hop, LLC and Intervenors Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Colorado Cab), and SuperShuttle International Denver, Inc. (SuperShuttle) is granted.  

2. The Interventions of Colorado Cab and SuperShuttle are dismissed.

3. The Motion to Join Settlement filed by Intervenor MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/South Suburban Taxi, (MKBS) is granted. 

4. The intervention of MKBS is dismissed.
5. Pursuant to the written request of Ms. Cowen, the intervention of Jody M. Cowen, doing business as Cowen Enterprises is dismissed.
6. Denver Bar Hop, LLC is granted a Certificate of Public Convenience and Necessity:
To operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in scheduled service 
between the following named points:  (A) 1027 Broadway, Denver, Colorado; (B) 117 Broadway, Denver, Colorado; (C) 900 East Colfax, Denver, Colorado; (D) 1690 Logan Street, Denver, Colorado; (E) 777 E. 17th Avenue, Denver, Colorado; (F) 3090 Downing Street, Denver, Colorado; (G) 3500 Walnut Street, Denver, Colorado; (H) 1475 36th Street, Denver, Colorado; (I) 1550 Broadway, Denver, Colorado; and (J) 1037 Broadway, Denver, Colorado

RESTRICTION:  
To the use of one (1) vehicle.

7. Denver Bar Hop, LLC shall not commence operation until it has:

(a)
Caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission in accordance with Rule 6007 (Financial Responsibility) 4 Code of Colorado Regulations (CCR) 723-6;

(b)
For each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $5.00 vehicle identification fee required by Rule 4 CCR 723-6-6009, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 4 CCR 723-6-6401 (Unified Carrier Registration Agreement);

(c)
Filed a tariff in compliance with Rule 4 CCR 723-6-6207 (Tariffs), with an effective date no earlier than ten days after the tariff is received by the Commission;

(d)
Paid the $5.00 issuance fee required by § 40-10-109(1), C.R.S., or § 40-11-108(1), C.R.S.; and

(e)
Received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.

8. Any questions regarding the completion of these requirements may be directed to Gary Gramlick of Commission Transportation Staff at 303-894-2870.

9. If Denver Bar Hop, LLC does not comply with the requirements of Ordering Paragraph No. 7 above, within 60 days of the effective date of this Decision, then Ordering Paragraph No. 6 above shall be void.  On good cause shown, the Commission may grant Denver Bar Hop, LLC additional time for compliance with this Order.

10. The right of Applicant to operate shall depend upon Applicant’s compliance with all present and future laws and regulations of the Commission.

11. This docket is now closed and all scheduled proceedings are vacated.
12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

13. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

14. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  Mr. Hernandez arrived approximately 40 minutes late due to transportation difficulties.


�  The letters of support attached to the Application document the dangers of impaired driving and advocate the approval of Applicant’s proposed service as a safe, convenient, and affordable alternative for bar and restaurant patrons.
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