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I. STATEMENT, FINDINGS, AND CONCLUSIONS
1. The formal complaint in this matter was filed by Complainant Front Range Mining & Milling Corporation (Front Range), against Respondent Public Service Company of Colorado (Public Service or Company), on February 7, 2011.  The Commission issued its Order to Satisfy or Answer to Public Service on February 11, 2011, to which Public Service responded on March 3, 2011.  

2. By the Commission’s Order Setting Hearing and Notice of Hearing, dated February 11, 2011, a hearing was scheduled to commence in this matter on March 29, 2011.  

3. Complainant and Respondent are the only parties to the proceeding. Complainant appeared pro se and Public Service appeared and participated through counsel.

4. At the scheduled time and place, the hearing was called to order. During the course of the hearing, testimony was received from Thomas Myers on behalf of Complainant and Tommy Gallegos and Steven R. Smith on behalf of Respondent.  Exhibits 1 through 21 were identified, offered, and admitted into evidence. 
5. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.
6. Public Service is a Colorado public utility, as defined in § 40-1-103(l)(a), C.R.S.
7. Thomas Myers is the President of Front Range.  He resides at a residence located at 1233 County Road 118, Idaho Springs, Colorado, 80452.

8. Tommy Gallegos is the manager of the customer advocate organization at Public Service.

9. Steven R. Smith was the Area Manager for Public Service Company having responsibility over the service address at all times relevant to the proceeding.
 

10. Front Range is a Colorado corporation that was incorporated on July 28, 1972. It is authorized to do business in the State of Colorado and owns or controls several mining claims in an area known as the Silver Horn group of mines.

11. Public Service provides primary general electric service to Front Range as the customer of record at 1233 County Road 118, Idaho Springs, Colorado, 80452.  Hearing Exhibit 8 depicts the surface and mining operations at 1233 County Road 118, Idaho Springs, Colorado, 80452 as well as the power line serving load for the existing customer account.

12. Mr. Myers originally obtained an estimate from Public Service in the amount of $30,000 to construct facilities to supply three-phase power for planned mining operations.  See Hearing Exhibit 17.  Due to the cost involved, he chose not to pursue that option.

13. In March 2007, Public Service entered into an Electric Distribution Facilities Extension Agreement (Extension Agreement) with Front Range for the provision of service in anticipation of planned mining activities. Hearing Exhibit 5. The Extension Agreement includes an attachment with excerpts of various tariff sheets on file with the Commission.  Upon payment of a construction payment to the Company, in the amount of $5289, Public Service constructed an extension of its distribution facilities as depicted in Hearing Exhibit 18. See also photograph 3 in Hearing Exhibit 8.

14. The Extension Agreement entered into by the parties provides: 
[i]t is mutually agreed that the application and interpretation of this agreement, including the definitions of terms used here and, shall be in accordance with the Company's Electric Service Rules and Regulations, including Company's Service Connection and Distribution Line Extension Policy, on file and end effect from time to time with the Public Utilities Commission of the State of Colorado, and that said, Rules and Regulations constitute a part of this Agreement and are binding on the parties hereto.
Hearing Exhibit 5.  

15. After entering the Extension Agreement, Front Range hired Sturgeon Electric (Sturgeon) to construct facilities to serve load at the customer premises.  Sturgeon connected to Public Service’s primary meter depicted in photograph three of Hearing Exhibit 8, which is approximately located at the number three location on the layout of existing facilities. The layout of existing facilities generally describes the path of facilities belonging to Front Range, on the customer side of Public Service’s meter, which go up the mountain to serve planned mining operations and a residence, including the mining corporation’s office. See Hearing Exhibits 8, 10, and 11. Construction was completed in approximately May 2007. Mr. Myers was unaware of applicable construction codes for the line; however, he is aware that Sturgeon does provide service for Public Service on its system.

16. Mr. Myers is concerned that moving the transformer from its current location at the top of the hill to the location of the existing primary meter will result in substantial voltage drop and lack of sufficient power to serve the load. From the meter, the existing line raises approximately 400 feet elevation over approximately 1400 surface feet.

17. Current consumption by Front Range is used for domestic purposes, as well as commercial use. Mr. Myers contends that he has improperly been billed for service and that his meter was changed and taken by Public Service without his permission. He contends that Public Service is now "bullying" him to hand over the power line he owns.

18. Public Service denies any wrongdoing. Mr. Myers’ contention that he "owns" the meter paid for in the construction payment under the Extension Agreement is incorrect. To the contrary, the meter is part of the facilities that Public Service constructed in accordance with the Extension Agreement to provide service requested by the customer. Pursuant thereto, while the customer pays the cost, the meter is owned by Public Service. That meter is the customer interface for this service address. Front Range elected to construct and own facilities from the meter to the customer load. 

19. Although Mr. Myers noted that the meter was changed by Public Service, no improper purpose was shown. It is not uncommon for Public Service to change a meter at a property for any number of reasons. Any inference challenging accuracy of the new or old meter was not proven.

20. Mr. Gallegos reviewed billing history for Front Range’s account.  Following an inquiry related to installation of a solar electric system, Company representatives discovered that Front Range was incorrectly being billed at the residential rate despite the fact that primary voltage service was being supplied to the customer. For the period May 16, 2007 through April 23, 2008, Front Range would have been charged an additional $1892.41 had they been billed under the primary general rate as opposed to residential service.  No counterclaim was filed herein.

21. The Commission has jurisdiction over this Complaint pursuant § 40-6-108 C.R.S.

22. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."
  As to claims in the Complaint, Complainants are the proponent of the order because they commenced the proceeding and are the proponent of the order as to the Complaint.
  Rule 1500 states:  “Unless previously agreed to or assumed by a party, the burden of proof and the burden of going forward shall be on the party that is the proponent of the order.  The proponent of the order is that party commencing a proceeding…”
    
23. Complainants bear the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.
  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.
  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

24. “In civil cases, the burden of proof is on the plaintiff to prove the elements of the case by a preponderance of the evidence.  This burden of proof does not shift during the proceeding, although it may be aided by a presumption or a shift of the burden of going forward with the evidence once the plaintiff has established a prima facie case. ”
  
25. Mr. Myers relies upon the MISCELLANEOUS tariff provision referenced in sheet no. R60 or R70 at page 3 of Hearing Exhibit 5 to support his contention that Front Range should be billed at the residential rate.  Because he occupies the residence served on the customer account and a portion thereof is devoted to his profession or other gainful enterprise, the use of electric service for the enterprise is incidental to the residential service. However, if more than 50 percent of either the kilowatt demand or kilowatt hour energy usage is attributable to such enterprise, the entire load will be served on the applicable commercial service rate unless separate metering is installed.

26. Public Service contends the cited provision is not applicable to Front Range because residential tariff pages R61 and R62 define residential service as being supplied at secondary voltage.

27. Mr. Myers’ interpretation of the Extension Agreement is flawed. Effectively, he relies upon an exception defined in the residential service tariff. Illustratively, a residential customer of Public Service will generally not be required to pay commercial rates solely due to a home office or small business being operated in a residence that is otherwise used for domestic purposes. 

28. By definition, service primary voltage is not, and cannot, be billed at residential rates. Thus, service received at primary voltage does not meet the necessary condition of secondary voltage necessary for residential service.  Thus, the exception relied upon is not applicable.

29. Public Service went on to explain that residential service may be established at the property if appropriate facilities are constructed. Through Hearing Exhibits 17, 18, and 19, Mr. Stevens describes options available to Front Range to establish billing of residential rates for domestic purposes. 

30. Hearing Exhibit 18 describes the current configuration of the property.

31. Public Service constructs its facilities to Xcel Energy’s construction standards as well as the National Electric Safety Code. However, those standards are not controlling for construction on the customer premises beyond the meter. Local codes governing mining and the National Electric Code would apply on the load side of Front Range’s meter.

32. Under Public Service’s residential service, the Company owns facilities between the transformer and the meter at the residential site. Thus, in order to establish residential service for Mr. Myers’ household, a secondary service meter must be installed and Public Service must own distribution facilities to that meter. Secondly, the commercial load could be bifurcated from the domestic service and a separate meter could be located appropriately. 

33. Contrary to residential service, Public Service need not own distribution facilities between the transformer and the load for commercial service. Hearing Exhibit 17 is a depiction of the Company’s original construction estimate that was not accepted by the customer.  Rather, facilities were constructed as depicted in Hearing Exhibit 18. Mr. Stevens also provides Hearing Exhibit 19 as the Company's estimate of proposed construction that would permit Mr. Myers to be served by residential service for domestic purposes while segregating a new meter for commercial service. If Public Service takes ownership of, and responsibility for, the existing line, it would require upgrades to comply with standards applicable for their system. To date, Mr. Myers has not chosen to undertake that option. In order to provide residential service for the household load at the top of the mountain, Public Service would have to take ownership of the existing line or otherwise duplicate facilities to the meter location near the home (perhaps at additional cost under the Company’s existing line extension policy). The alternatives remain available to Front Range, along with the associated costs.

34. Complainant failed to meet its burden of proof in the proceeding.  Public Service is providing primary service originally requested by the customer. By definition, the existing primary service is not residential service as defined in Public Service’s tariff, Sheet R61, Colo. PUC No. 7 Electric.  Public Service has appropriately billed the customer for services provided. Should Front Range choose to establish residential service for the residence at the customer premise, it is responsible for such undertaking along with appropriate associated costs.
II. ORDER
A. The Commission Orders That:  
1. The formal complaint filed by Front Range Mining & Milling Corporation against Respondent Public Service Company of Colorado on February 7, 2011, is dismissed and Docket No. 11F-098EG is closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge










� Subsequently, Mr. Smith was promoted to Manager of Outdoor Lighting for the Company.


� 	§ 24-4-205(7), C.R.S.  


� 	Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.


� 	Rule 1500, 4 CCR 723-1.


� 	Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  


� 	Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  


� 	Decision No. C08-1182, citing § 13-25-127, C.R.S. and W. Distributing Co. v. Diodosio, 841 P.2d 1053 (Colo. 1992).
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