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I. statement

1. TJM Holdings, LLC, doing business as Student Transportation Connections (TJM or Applicant) initiated the captioned proceeding on August 3, 2010, by filing an application with the Colorado Public Utilities Commission (Commission) seeking authority to operate as a contract carrier by motor vehicle for hire.

2. On August 16, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed.

3. On September 15, 2010, MKBS, LLC, doing business as Metro Taxi and/or South Suburban Taxi (MKBS or Intervenor) filed its Intervention and Entry of Appearance through counsel.  The MKBS filing also included a preliminary list of witnesses and exhibits.

4. On September 22, 2010, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

5. On February 14, 2011, MKBS filed and served a Motion in Limine and Motion to Dismiss the Application on the basis of Applicant’s failure to disclose the witnesses and exhibits it intended to offer at trial and failure to comply with the ALJ’s advisements regarding the necessity of legal representation.

6. Pursuant to Decision No. R11-0216, issued on February 25, 2011, the Motion to Dismiss was denied but the Motion in Limine was granted in part.

7. On February 28, 2011, MKBS filed a Motion to Withdraw its Intervention (Withdrawal Motion).

8. Also on February 28, 2011, the evidentiary hearing in this matter was convened as scheduled pursuant to Decision No. R11-0148.  As of 30 minutes after the commencement of the hearing, no representative of Applicant had appeared or informed the Commission of any difficulty in attending the hearing.  At that point the ALJ adjourned the hearing and took the matter under submission.

9. In accordance with, and pursuant to §40-6-109, C.R.S., the ALJ transmits to the Commission the record of the proceeding together with a written recommended decision.

II. Findings of Fact

10. TJM is a limited liability company organized in Colorado and qualified to do business here by the Secretary of State.  There is no information in the record establishing that TJM is a closely-held entity as defined in § 13-1-127, C.R.S.

11. In Decision No. R11-0054-I, issued on January 14, 2011, TJM was advised of Commission Rule of Practice and Procedure 1201 that requires an entity to appear through counsel unless it is closely-held.  4 Code of Colorado Regulations (CCR) 723-1-1201.  TJM never complied with any of the filing requirements set forth in Decision No. R11-0054-I related to legal representation.

12. Decision No. R11-0054-I also required TJM to file and serve a list of witnesses and exhibits that it intended to present at hearing.  It never did so.  Nor, as mentioned above, did any representative appear at the scheduled hearing.

13. The subject Application contains no evidence of TJM’s financial fitness.

14. The subject Application contains inadequate evidence of TJM’s managerial and/or operational fitness.  Mr. Tony Dassinger, who submitted the Application on behalf of TJM stated that he has “been in the transportation industry for some time” and “gained a working knowledge of many different aspects both as an owner and an employee.”  These statements are not sufficiently detailed to establish fitness.

15. There is no description of the role Mr. Dassinger intends to play in the operation of the proposed contract carrier service.  There is no evidence of what his experience in the transportation industry consists of and how it would be employed in the proposed service.  There is no evidence of who would be driving the vehicles, what training they have, or what steps TJM would take to ensure that the service operates safely.

16. In addition, there is no evidence regarding how the service would be operated for the benefit of its customers. There is no description of how drivers would be dispatched or otherwise communicate with other TJM personnel.  In the Application, TJM signaled the intention to acquire school buses for use in the service.  However, there is no indication as to how these vehicles would meet the specific needs of passengers requiring medical transportation.  For example, there is no evidence of how mobility-impaired passengers would be accommodated by such vehicles.

17. TJM did submit a letter of support from Ms. Lydia Ketron, General Manager of LogistiCare, the prospective client of Applicant.  Although Ms. Ketron writes that TJM would be able to “respond quickly and give reliable, on-time, and specialized transportation” to Medicaid client riders, these conclusory statements do not overcome the complete lack of detailed factual information necessary to establish the fitness of Applicant.

III. Discussion and Conclusions

A. Withdrawal Motion

18. There is no rule or other authority pertaining to withdrawal of intervention.  Withdrawal of an application is permitted by notice prior to 45 days in advance of hearing and for good cause shown after that.  4 CCR 723-1-1309(d).  The undersigned Administrative Law Judge (ALJ) finds that the withdrawal by MKBS is supported by good cause in that the Intervenor has further reviewed the filings in this matter and determined that it no longer contests the authority sought in the Application.  Nor is TJM prejudiced in any way as the withdrawal of MKBS renders the Application unopposed.
  It would be anomalous to require a party to continue litigating a matter in which it has no interest and where withdrawal results in no prejudice to the only other party.

19. For the foregoing reasons, the ALJ will grant the Withdrawal Motion filed by MKBS.
B. Application of TJM
20. Applicant, as the proponent of an order in this proceeding, bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; 4 CCR 723-1-1500.  The evidence must be substantial, defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

21. Despite the fact that this Application was effectively unopposed at the time of hearing, the ALJ still had questions for TJM that were unanswered by the very generic and vague statements in the Application.  The hearing was Applicant’s opportunity to make a record establishing its fitness as a contract carrier.  By not attending the hearing or communicating with the Commission why it did not attend the hearing, Applicant missed that opportunity.

22. Based on the content of the Application, the ALJ is unable to conclude that TJM is financially fit to operate the proposed service.  There is not one statement or fact offered in support of that requirement.  Nor can the ALJ reasonably conclude that TJM is operationally and/or managerially fit to provide contract carriage.   The information in the Application is not detailed and leaves unanswered the matters discussed in the findings above.
23. In addition, the ALJ is troubled by Applicant’s apparent refusal to comply with any procedural requirements set forth in the previous orders in this Docket.  As noted above, TJM did not provide information responsive to its potential status as a closely-held entity, did not comply with the pre-hearing exchange of witness and exhibit disclosure, and did not show up for the scheduled hearing on its own Application.  In each case, TJM gave no indication in the form of a filing or communication of any kind indicating why it was not complying with the stated requirements.
24. The ALJ also finds that Applicant’s conduct demonstrates a disregard for the Commission’s authority and processes.  Applicant is seeking permission to operate a contract carrier transportation service.  If granted, Applicant must comply with important Commission rules regarding safety and financial responsibility.  In its application, Applicant attested that it would operate in accordance with the Commission’s Rules Regulating Transportation by Motor Vehicle.  However, Applicant’s subsequent unwillingness to heed the clearly stated directives of the Commission set forth in the Rules and multiple orders in this Docket renders that attestation empty.
25. In presiding over this Docket, the ALJ is responsible to ensure that the Commission’s Rules and processes are followed to attain a result that is legally appropriate and fair to the parties.  Throughout this Docket, Applicant has been fairly apprised of the requirements imposed under these Rules as well as the potential consequences for ignoring them.  Applicant has not complied with these requirements or communicated any reason, such as a need for additional time, for its failures.  

26. With due consideration for the evidentiary record and these actions on the part of TJM, the ALJ concludes that Applicant has not demonstrated the requisite fitness and/or willingness to operate in accordance with the Commission’s Rules regarding Transportation by Motor Vehicle.  Therefore, the Application will be denied.

27. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The Motion to Withdraw Intervention filed and served by Intervenor MKBS, LLC, is granted.

2. The Application of TJM Holdings, LLC, for a Permit to Operate as a Contract Carrier by Motor Vehicle for Hire is denied.

3. Docket No. 10A-544BP is now closed and all further proceedings are vacated.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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________________________________
                     Administrative Law Judge










�  Although permitted to do so, TJM did not file any response taking a position on the Withdrawal Motion.
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