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COMPLAINANT,  

V.  

Paul H. Epler, doing business as Action towing,  


Respondent.  
INTERIM ORDER OF 
ADMINISTRATIVE LAW JUDGE 
MANA L. JENNINGS-FADER 
REQUESTING CLARIFICATION OF STIPULATION 
AND SETTLEMENT AGREEMENT; GRANTING 
MOTION, IN PART; VACATING HEARING; AND 
WAIVING RESPONSE TIME    
Mailed Date:  March 25, 2011  
I. STATEMENT  

1. On December 21, 2010, by Decision No. C10-1359, the Commission issued the Formal Complaint and Notice of Proceeding (Complaint) that commenced this docket.  In that Order, inter alia, the Commission referred this case to an Administrative Law Judge (ALJ).  

2. The Parties in this proceeding are Staff of the Commission (Staff) and Paul H. Epler, doing business as Action Towing (Respondent).  
3. The procedural history of this proceeding is set out in previous Orders issued in this case.  

4. On March 23, 2011, the Parties filed a Motion to Vacate Hearing Date, for Approval of Stipulation and Settlement Agreement, and [for] Waiver of Response Time.  Attached to that filing are the Stipulation and Settlement Agreement (Settlement) and the Factual Stipulation.  
5. Turning to the Motion for Waiver of Response Time, the ALJ finds that the unopposed motion states good cause.  In addition, no party will be prejudiced by granting the motion.  The ALJ will grant the motion and will waive response time to the Motion to Vacate Hearing Date.  

6. Turning to the Motion to Vacate Hearing Date, the ALJ finds that the unopposed motion states good cause.  In addition, no party will be prejudiced by granting the motion.  The ALJ will grant the motion and will vacate the March 28, 2011 hearing date.  

7. The ALJ has reviewed the Settlement and finds that some provisions require clarification.  Accordingly, the ALJ will order the Parties to make a joint filing, on or before April 8, 2011, to clarify the Settlement provisions as discussed below.  
8. In the Settlement at ¶ 3.A, Respondent agrees to revocation of towing carrier permit PUC Permit # T-2601 for “a period of one year from the entry of [a] Commission Order approving the Stipulation” (emphasis supplied).  In the Settlement at ¶ 3.E, Respondent agrees to permanent revocation of towing carrier permit PUC Permit # T-2601 should the Commission find Respondent to be in violation of the Settlement.  With respect to these provisions,  

do the Parties intend the one-year revocation to be a one-year suspension?  If so, address whether the Commission has the discretion to suspend a towing carrier permit under § 40-13-103(3), C.R.S., and the relevance (if any) of § 40-13-109(1), C.R.S., and 

Rule 4 Code of Colorado Regulations (CCR) 723-6-6008(c) to the question of the Commission’s discretion.  If not, explain the Parties’ understanding of the Commission’s authority to order a revocation of a limited duration, as opposed to a permanent revocation.  
do the Parties intend the referenced one-year timeframe to run from the date of the final Commission Decision in this case?  If not, from what date does the referenced one-year timeframe run?  
9. In the Settlement at ¶ 3.B, Respondent agrees to entry of a Commission cease-and-desist order that precludes Respondent from operating as a towing carrier pursuant to Title 40, Article 13, C.R.S., “during this period of one year[.]”  Do the Parties intend the referenced one-year timeframe to run from the date of the final Commission Decision in this case?  If not, from what date does the referenced one-year timeframe run?  Is the referenced timeframe intended to be the same as the timeframe in the Settlement at ¶ 3.A?  
10. In the Settlement at ¶ 3.F, Respondent agrees to entry in Denver District Court of a consented-to and stipulated “permanent injunction enjoining [Respondent] from operating as a towing carrier under Title 40, Article 13,” C.R.S., if the Commission finds him “to be in violation of [the Settlement] at any time within one year of the effective date of this Order” (emphasis supplied).  Do the Parties intend the referenced one-year timeframe to run from the date of the final Commission Decision in this case?  If not, from what date does the referenced one-year timeframe run?  Is the referenced timeframe intended to be the same as the timeframe in the Settlement at ¶ 3.A?  
11. The Settlement at ¶ 3.G states:  “For purposes of any time periods discussed in this Stipulation, the operative date is the date of the alleged violation as opposed to the date the action is initiated before the Commission.”  Assume the following hypothetical:  the Settlement becomes effective on April 1, 2011; Respondent violates the Settlement on February 15, 2012; Staff learns of the violation on March 15, 2012; the Commission initiates a Complaint case against Respondent on March 31, 2012; and the Commission adjudicates the matter and finds, on May 28, 2012, that Respondent violated the Settlement.  Explain the applicability of ¶ 3.G to this first hypothetical.  Assume the same facts as in hypothetical one except that the Commission initiates a Complaint case against Respondent on April 10, 2012.  Explain the applicability of ¶ 3.G to this second hypothetical.  
12. In the Settlement at ¶ 4, Respondent agrees, in the event he fails to abide by the Settlement, to waiver of his right to seek review by exceptions; by application for rehearing, reargument, or reconsideration; or by judicial review.  Identify each type of Commission proceeding to which this waiver applies (for example, a civil penalty proceeding based on the failure to comply, a permanent revocation proceeding based on the failure to comply, some other type of proceeding).  
13. In the Settlement at ¶ 5, Respondent also agrees to the following:  

if during any investigations conducted by the Staff of the Commission within three years of the date of a Commission final order in this docket, should Mr. Epler be convicted of, plead guilty or nolo contendere to, a felony as defined by title 18, C.R.S., [Mr. Epler] agrees to a permanent revocation of any towing carrier permit he obtains at a later date.  
(Emphasis supplied.)  With respect to this provision:  

Clarify this provision as it appears that one or more words may have been omitted.  

Explain the relationship (if any) of this provision to Rule 4 CCR 723‑6‑6008(d).  

Do the Parties intend the language in the Settlement at ¶ 3.G to apply to this provision?  
Do the Parties intend this provision to apply to any towing carrier permit (including towing carrier permit PUC Permit # T-2601) pursuant to which Mr. Epler is providing towing service at the time of his conviction or plea to a felony?  If not, explain what the Parties intend to be covered the Settlement at ¶ 5.  
If the preconditions are met, do the Parties intend this provision to result in the automatic revocation of any towing carrier permit that Mr. Epler may obtain from the Commission irrespective of when he obtains that towing permit?  
Using a hypothetical, demonstrate applicability of this provision.  
14. If they wish to do so, the Parties may elect to filed an amended Settlement to address the questions posed and to clarify the language.  The Parties must file such an amended and clarified Settlement on or before April 8, 2011.  
15. If the Parties are unable to reach agreement with respect to the requested clarifications and filings, the Parties shall file, on or before April 8, 2011, a statement to that effect.  If the Parties file such a statement, the ALJ will take appropriate action, including (for example) denying the Motion to Approve the Settlement and scheduling a hearing on the issue of the appropriate sanctions.  
II. ORDER  

A. It Is Ordered That:  

1. On or before April 8, 2011, Staff of the Commission and Paul H. Epler, doing business as Action Towing, shall make a filing that complies with this Order.  

2. The Motion to Vacate Hearing Date is granted.  

3. The evidentiary hearing scheduled in this matter for March 28, 2011 is vacated.  

4. The Motion for Waiver of Response Time is granted.  

5. Response time to the Motion to Vacate Hearing Date is waived.  

6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge
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