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I. statement
1. On March 17, 2011, Public Service Company of Colorado (Public Service or Company) filed a Motion to Limit Scope of Evidentiary Hearing and Stay Depositions of Kurt Haeger and James Hill Until Ruling on Motion that Such Depositions not be had or in the Alternative, Motion to Limit Time of Each Deposition to Two Hours, and Request for Shortened Response Time (Motion).

2. Public Service argues that given the answer testimony filed in this consolidated matter by Commission Staff (Staff) and the Colorado Office of Consumer Counsel (OCC), coupled with the lack of answer testimony filed by other intervenors, the scope of the evidentiary hearing should be limited to only the “substantive and justiciable issues” that remain.  As a result of the reduced scope, there is no need to proceed with the depositions of Public Service witnesses Kurt Haeger and James Hill.

3. In support of its Motion Public Service argues that only Staff and the OCC filed answer testimony.  In its answer testimony, the OCC recommends approval of Public Service’s request to defer acquisition of additional solar resources to its 2011 resource plan.  Regarding the wind portion, the OCC states that since wind prices have dropped as Public Service represented, the OCC supports the Company’s Application to amend its resource plan and to solicit 200 megawatts (MW) of wind in a targeted Request for Proposals (RFP).  

4. As to Staff’s answer testimony, Public Service indicates that Staff recommends that the Commission should approve the Company’s request to defer acquisition of the 250 MW CSP resource and remaining 45 MW of utility scale photovoltaic (PV) resources until the 2011 Electric Resource Plan (ERP) process.  Public Service also notes that Staff indicated agreement with the Company’s request to reject the remaining 200 MW wind bid as Staff questions the need to acquire any resource from the 2011 Wind RFP at this time.  Staff does not contest amending the resource plan to delay the solar acquisitions.

5. Consequently, Public Service takes the position that the scope of the evidentiary proceeding should be limited to the wind acquisition issues since they are the only issues remaining which are contested through answer testimony by Staff.  

6. Staff and Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC (Trinchera) individually filed responses in opposition to Public Service’s Motion.  Staff states that granting the relief Public Service requests would set a harmful precedent as the scope of a proceeding is defined by the application and the relief requested therein.  Trinchera argues that Public Service’s contention that written answer testimony is the only procedure b which an intervenor can contest issues in a docket has no support in Commission rules or decisions, and fails to acknowledge the procedural posture of, and various dockets that control these consolidated dockets.

7. Staff asserts that it is error to assert that the answer testimony phase of a proceeding serves to narrow the scope of a docket and therefore limits the ability of parties to address, contest, or support the application.  Staff finds such an assertion unfounded and unsupportable.  Staff argues that it is well accepted that parties are free to address additional issues not covered in answer testimony by conducting cross-examination or through argument in statements of position.  Further, a party may conduct discovery to further develop its position and respond to an applicant’s rebuttal testimony.  

8. In addition, Staff argues that should a party not choose to present a witness, it is not as a result relegated to the role of non-participant and assumed to support or not contest the relief requested.  Rather, despite not filing testimony, a party nonetheless remains free to conduct discovery, file cross-answer testimony, conduct cross-examination, and argue for or against the issues raised in the application in a statement of position.  Staff goes on to argue that it is not Public Service’s prerogative to declare an issue resolved in its favor and as a result limit further discovery or a party’s involvement in the proceeding.  

9. With regard to Public Service’s characterization of Staff’s answer testimony, Staff states that while it does recommend approval of the Company’s request to defer the acquisition of the 250 MW CSP resource and remaining 45 MW of utility scale PV resources until the 2011 ERP process, Public Service mischaracterizes the degree of that assent.  For example, Public Service fails to acknowledge that Staff still raises issues and offered options related to the solar aspects of the application.  Additionally, Staff raises several broader public policy issues related to utility acquisitions generally and utility amendments to an approved ERP.  At any rate, Staff argues that despite its ultimate recommendation with respect to the solar acquisition, it is not precluded from further developing the record with respect to these issues, nor is it precluded from conducting additional discovery.

10. Trinchera takes the position that Public Service’s contention that written answer testimony is the only procedure by which a party may contest issues in a docket, it ignores several key factors, including the participation of ten intervenors in these consolidated dockets and that discovery is not complete and further written testimony has yet to be filed.  Additionally, all intervenors have a due process right to meaningfully participate in these proceedings through cross-examination of witnesses and presentation of evidence at the evidentiary hearing.  In addition, statements of position provide the opportunity to set forth an intervenor’s final position and will be submitted after the conclusion of the evidentiary hearing.

11. Trinchera’s arguments in opposition to Public Service’s Motion are similar to Staff’s position.  Trinchera notes that despite their positions, Staff’s and OCC’s positions in answer testimony are not final positions.  Additionally, discovery is still in progress and parties’ positions are still being developed.

12. Trinchera also points out that even if Staff and OCC do not ultimately oppose all or portions of Public Service’s Application, the remaining intervenors, including Trinchera may oppose all or part of the Application.  Trinchera argues that an intervenor’s decision not to file answer testimony does not affirmatively establish that the intervenor does not contest the Application.  Further, no Commission regulation requires a party to file answer testimony in order to meaningfully participate in a docket as an intervenor.  Despite not filing written testimony, an intervenor may still cross-examine witnesses and introduce evidence at hearing.  

13. Trinchera Ranch further argues that its position will evolve as facts in the case are revealed through the discovery process, including the depositions of Public Service witnesses.  It notes that while it opted not to file written answer testimony, that decision does not indicate Trinchera’s intentions with respect to its strategies at the evidentiary hearing or the issues it will raise in its statement of position.  Trinchera asserts that it is a fully-engaged intervenor and therefore has available to it all due process rights to conduct discovery, cross-examine witnesses, and introduce evidence it gained during discovery at hearing.

II. findings and conclusions

14. When a party or parties file an intervention (either by notice of intervention by right or motion to permissively intervene) in an application proceeding, it is generally considered a “contested” proceeding.
  In the matter at hand, in addition to Staff’s and OCC’s interventions as of right, several intervenors were granted permissive intervention.  Staff and the OCC, as well as the intervening parties stated various reasons for their interventions, the issues each found of concern to their individual interests, and reasons for opposing the Application.

15. In Decision No. R11-0158-I, issued February 20, 2011, the scope of the consolidated proceeding was defined.  In essence, three major issues were found to be within the scope of the proceeding.  First, it was determined that the scope of the consolidated proceeding was to include the circumstances surrounding the contract negotiations between E.ON Climate & Renewables North America, LLC and Public Service and whether changes in circumstances warranted allowing the Company to amend its 2007 Colorado Resource Plan and rebid 200 MW of wind resources.  The second major issue within the defined scope of this proceeding was the 
analysis by intervenors of the wind bid evaluations as described in the Company’s Amended Application.  Finally, the third major issue within the defined scope of this proceeding was identified as Public Service’s proposal to delay the acquisition of additional solar resources above the 60 MW of solar PV currently under contract until the Phase II acquisition process under its 2011 Resource Plan filing.  No party contested this Decision.
16. A matter before the Commission becomes uncontested when opposing parties withdraw their intervention or the applicant and intervenors reach a compromise through a stipulation or settlement agreement resulting in the withdrawal of opposition by intervenors.  Neither of those events has occurred here.  

17. The undersigned ALJ agrees with Staff and Trinchera that Public Service may not attempt to limit the scope of this matter solely by virtue of the substance of written answer testimony.  Further, no precedent exists to find that by deciding not to file answer testimony, an intervenor as a result, somehow acquiesces to an applicant’s position or that an issue is somehow then removed from consideration.  This is simply unsupportable.  Rather, the issues previously determined as within the scope of this proceeding remain as the issues until some consensus is reached among the parties to narrow the scope or the decision maker finds good cause to narrow the scope.  That has not occurred here.  

18. Due process considerations require that all parties to a proceeding be provided the opportunity to be heard.  Public Service’s proposal would most certainly violate those due process considerations.  The ALJ finds no reason whatsoever to limit the scope of the evidentiary hearing at this point to the “substantive and justiciable issues” that Public Service has determined remain after the filing of answer testimony.

19. Each party is entitled to develop its evidence and present its case as it sees fit within the parameters of Commission regulations and the rules of civil procedure which have been adopted by the Commission.  The failure of a party to file answer testimony does not somehow limit that ability.  Each issue described in Decision No. R11-0158-I as within the scope of this proceeding remains as such.  Consequently, Public Service’s motion to limit the scope of the evidentiary hearing will be denied.

20. Since the Company’s motion to limit the scope of the evidentiary hearing will be denied, its motion to stay or to halt the depositions of Kurt Haeger and James Hill will be denied as moot.  With regard to the request of Public Service to limit the time of each deposition to two hours, the ALJ finds no reason to grant such relief.  Indeed, Colorado Rule of Civil Procedure (C.R.C.P.) 26(b)(2)(A) permits “one deposition of each adverse party and of two other persons” excluding expert depositions.  C.R.C.P. 30(d)(2) limits a deposition to one day of seven hours, unless limited or expanded by order of the court.  Further, if it is found that a person impedes or delays the examination, an appropriate sanction may be imposed upon the person responsible for frustrating the fair examination of the deponent, including the reasonable costs and attorney fees incurred by any party as a result.

21. Consequently, Public Service shall make Mr. Kurt Haeger and Mr. James Hill immediately available for deposition by Trinchera.  The depositions of Mr. Haeger and Mr. Hill shall not be limited to two hours as requested by Public Service.  

22. Trinchera seeks sanctions against Public Service for violating previous Commission Orders and for impeding the fair examination of its witnesses as allowed under Rule 30(d)(2).  While the ALJ finds it reasonable to request such sanctions against Public Service, such sanctions will not be imposed at this time.  However, Public Service is on notice that any further delays in the discovery process may very well result in appropriate sanctions.  In addition, any further delays may result in the delay of these proceedings.  

III. ORDER

A. It Is Ordered That:

1. The Motion of Public Service Company of Colorado to Limit Scope of Evidentiary Hearing is denied.

2. The Motion of Public Service Company of Colorado to stay or cancel the depositions of Mr. Kurt Haeger and Mr. James Hill is denied.

3. The Motion of Public Service Company of Colorado to Limit Time of Each Deposition to Two Hours is denied.

4. The request of Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC for sanctions against Public Service Company of Colorado for impeding depositions is denied at this time.

5. Public Service Company of Colorado shall make Mr. Kurt Haeger and Mr. James Hill immediately available to Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC for depositions.

6. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge










� See, § 40-6-108(2)(a), C.R.S., and 4 Code of Colorado Regulations 723-1-1403.  
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