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I. STATEMENT

1. On November 12, 2010, Applicant the City of Fountain (City), Intervenor BNSF Railway Company (BNSF), and Intervenor Union Pacific Railroad Company (UPRR), (collectively, the Parties) participated in a prehearing issue conference with the undersigned Administrative Law Judge (ALJ) at the Commission offices in Denver, Colorado.  

2. The Parties discussed the status of the Application, as well as the need to exchange information to move the litigation forward and narrow the issues for resolution by the Commission.  The ALJ ordered the Parties to engage in the necessary exchange(s) on or before December 10, 2010, and to raise any problems resulting from that process by motion thereafter.

3. On December 3, 2010, UPRR filed and served a Motion for Partial Judgment on the Pleadings (Pleadings Motion) alleging that the City’s Amended Application seeks relief that is beyond the jurisdiction of the Commission.
4. On December 17, 2010, UPRR filed and served a separate Motion to Require the City of Fountain to Produce an Acceptable Preliminary Engineering Letter and Other Documents or to Dismiss the Application (Documents Motion).  UPRR contends that the City’s refusal to agree to reimburse “reasonable and customary actual costs”
 attempts to shift the burden of some costs to UPRR that the railroad believes should be borne by the City.  UPRR also seeks to compel production of a traffic signal phasing and advanced preemption worksheet and timing from the City, as well as a letter from the Colorado Department of Transportation (CDOT) supporting the calculations and timing.

5. On December 20, 2010, the City filed and served a Response to the Pleadings Motion (Pleadings Response).  In the Pleadings Response, the City maintains that it does not seek Commission adjudication of property rights and urges that the Pleadings Response be read to reform the Amended Application as necessary to avoid any interpretation that would exceed the Commission’s jurisdiction.

6. On December 30, 2010, the City filed a revised letter from Mr. Greenwood dated December 20, 2010, that included the change in language sought by UPRR in the Documents Motion.

7. Also on December 30, 2010, the City filed a letter dated December 21, 2010, and addressed to Mr. Greenwood from Ms. Valerie Sword at CDOT.  That letter attests that the City’s revisions to the improvements at the subject crossing have no impact on signal preemption and phasing that would impact the position expressed in CDOT’s earlier correspondence.  The City also filed 34 additional supplements to the Amended Application on December 30, 2010.

8. On January 3, 2011, the City filed and served a Response to the Documents Motion (Documents Response).  The Documents Response essentially points to the filings by the City on December 30, 2010, as resolving the subject matter of the Documents Motion.

II. Discussion and Conclusions

A. Pleadings Motion

9. The portion of the Amended Application at issue here is responsive to 4 Code of Colorado Regulations (CCR) 723-7-7204(c)(VIII)(C), Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings.  That Rule prompts an applicant to provide “a statement of the scope of the project, including … how applicant proposes to provide for the cost, explaining the proposed apportionment between or among the parties in interest, if applicable.”

10. The City’s Amended Application states in this context: “The City requests a temporary construction easement at no additional cost to perform this additional requested work.”  In the Pleadings Motion, UPRR construes this language to mean that the City requests the Commission to grant an easement at no cost.

11. Further, UPRR correctly asserts that the Commission has no jurisdiction to adjudicate property rights or their value.

12. The language in the Amended Application is vague, at best.  The purpose of the Docket and the application is to obtain Commission approval for the project.  Although this particular provision is addressed to the scope of the project, inclusion of the word “requests” casts reasonable doubt as to whom this statement is addressed.

13. The City’s Pleadings Response was untimely as it was served after the 14-day response period permitted by 4 CCR 723-1-1400, Rules of Practice and Procedure.  However, as counsel for the City essentially concedes that the limits of the Commission’s jurisdiction are as represented by UPRR, the ALJ discerns no prejudice to UPRR in accepting the Pleadings Response out of time.  Counsel urges the Commission to interpret this language in the Amended Application as disclosing the City’s intention to negotiate construction easements with affected third parties, including the railroads, and not as a request by the City to have the Commission adjudicate such matters.

14. The ALJ finds and concludes that the Pleadings Motion has identified an ambiguity in the Amended Application that could reasonably be read as a request for relief beyond the scope of the Commission’s jurisdiction.  The ALJ does not agree that the first sentence in Section VIII.C of the Amended Application must be stricken, however.  This section describes the scope of the proposed project and the City’s desire to obtain a construction easement at no cost.  As acknowledged by the City, it will have to obtain agreement from the affected property owners in this regard.  The Commission will make no findings and will award no relief related to the respective property rights, or the value of such rights, in resolving this Docket.  In a technical sense then, the Pleadings Motion is denied in that the subject language will not be stricken, but the scope of the Commission’s jurisdiction and role are clarified consistent with the authorities asserted by UPRR.

B. Documents Motion

15. At the November 12, 2010 conference, counsel for the City pledged to provide BNSF and UPRR with such information as was required to permit planning by the railroads to go forward.  The updated CDOT letter was specifically mentioned in this regard.

16. The ALJ finds that the information filed by the City on December 30, 2010, effectively (if belatedly) addresses the issues raised by the Documents Motion.  Mr. Greenwood’s letter of December 20, 2010, includes the language specified by UPRR.  And, without expressing any judgment regarding their accuracy or substantive merit, the multiple supplements and the revised CDOT letter also filed on December 30, 2010 provide the remaining information sought by UPRR in the Documents Motion.  These filings were made within the 14-day response time required by 4 CCR 723-1-1400.

17. The ALJ finds that the issues underlying the Documents Motion are moot.  Accordingly, the Documents Motion will be denied.

C. Further Prehearing Conference

18. The ALJ finds that a further prehearing conference is necessary to monitor the status of the litigation and establish a procedural schedule, including a hearing date.

19. A prehearing conference will be convened on April 11, 2011, in the Commission offices.  

20. In advance of the conference, Commission Advisory Staff will hold a meeting with the Parties to address technical issues arising from the Amended Application and subsequent supplemental filings.  These issues include the following:  review proposed preemption timings for proposed new crossing, verify coordination among parties regarding preemption timings,
 and review track clearance green interval time proposed by the City.

21. The finalization of the preemption timings is critical to the progress of this matter.  All agencies and individuals with the authority to review and approve finalized preemption timings shall attend the technical meeting so that all such matters will be resolved at that time.
III. ORDER

A. It Is Ordered That:  

1. The Motion for Partial Judgment on the Pleadings filed and served by Intervenor Union Pacific Railroad Company is denied.
2. The scope of the Commission’s jurisdiction and the issues to be determined in the course of this Docket are clarified consistent with Paragraph No. 14 above.  The resolution of this matter will not include any adjudication of the property rights of any person or entity, nor the value of any such rights.
3. The Motion to Require the City of Fountain to produce certain documents filed and served by Intervenor Union Pacific Railroad Company is denied. 
4. A prehearing conference shall be convened as follows:

DATE:
April 11, 2011
TIME:
2:00 p.m.  

PLACE:
Commission Hearing Room

1560 Broadway, Second Floor

Denver, Colorado
5. A technical meeting shall be convened as follows:

DATE:
April 11, 2011

TIME:
1:00 p.m.

PLACE:
Commission Conference Room

1560 Broadway, Second Floor

Denver, Colorado
6. The technical meeting will address the issues described in Paragraphs No. 20 and No. 21 above.  All agencies and persons with authority to review and/or approve preemption timings at the crossing proposed in the Amended Application shall participate in the technical meeting.
7. This Order shall be effective immediately.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  The letter from Mr. Duane Greenwood, the City’s Public Works Director/City Engineer pledges to reimburse “reasonable” costs.


�  For example, the City provided calculations from the Texas DOT guide, but provided no information regarding clearance time and gate descent time.
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