Before the Public Utilities Commission of the State of Colorado

Decision No. R11-0297
Docket No. 10A-916G

R11-0297Decision No. R11-0297
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-916GDOCKET NO. 10A-916G
IN THE MATTER OF the application of colorado natural gas, inc., and eastern colorado utility Co. for an order approving the transfer of control and ownership of eastern colorado utility co.’s stock and assets, for clarification of the boundaries of eastern colorado utility co.’s service territory and for approval of a capital expenditure rider.
recommended decision of 
administrative law judge 
keith j. Kirchubel 
granting motion to restrictively
amend joint application; approving stipulation and settlement agreement
with modifications; and closing docket
Mailed Date:  March 18, 2011
Appearances:
Mark Davidson of the law firm of Holland and Hart, for Joint Applicants Eastern Colorado Utility Co. and Colorado Natural Gas, Inc.;


Michael Santisi, Assistant Attorney General, for Intervenor Staff of the Colorado Public Utilities Commission;


Jacob Schlesinger, Assistant Attorney General, for Intervenor Colorado Office of Consumer Counsel; and


Larry Cowger for Intervenor Public Service Company of Colorado

TABLE OF CONTENTS

2I.
STATEMENT

A.
Procedural History
3
II.
FINDINGS AND CONCLUSIONS
7
A.
Background
7
B.
Stock Purchase Agreement Between CNG and ECU
9
C.
Purchase Price to be Paid by CNG for ECU’s Stock and Utility Assets
9
D.
Capital Expenditure Rider
10
E.
Treatment of Initial Rate Freeze Proposal
20
F.
Public Service Company of Colorado Intervention and Opposition to Clarification of Eastern Service Territory
21
G.
CNG’s Obligation to Maintain Regulatory Books and Records for the Eastern Division
22
H.
CNG’s Adoption of Eastern’s Current Base Rates
23
I.
CNG’s Allocation Manual for the Eastern Division
23
J.
CNG’s Appendix A for the Eastern Division
23
K.
CNG’s Calculation of Return on Equity and Return on Rate Base for Eastern Division
23
L.
CNG’s Filing of the Final Purchase Price and Final Accounting Entries
24
M.
Treatment of Acquisition Premium
24
N.
The Public Interest
24
III.
ORDER
25
A.
The Commission Orders That:
25


I. STATEMENT

This matter comes before the Commission for consideration of the Stipulation and Settlement Agreement
 (Settlement Agreement, Confidential Hearing Exhibit No. 3) in resolution of the Verified Joint Application filed by Eastern Colorado Utility Co. (ECU) and Colorado Natural Gas, Inc. (CNG), (collectively referred to as Joint Applicants), for an order approving the transfer of control and ownership of ECU’s stock and assets, for clarification of the boundaries of ECU’s service territory and for approval of a proposed Capital Expenditure Rider (Cap-Ex Rider).  The Settlement Agreement, attached hereto in public (redacted) form as Appendix A, is 

1. signed by CNG, ECU, Intervenors Trial Staff of the Public Utilities Commission of the State of Colorado (Staff) and the Colorado Office of Consumer Counsel (OCC), (collectively the Settling Parties).  Intervenor Public Service Company of Colorado (Public Service), while not a signatory to the Settlement Agreement, does not oppose the terms of the Settlement Agreement or the Commission’s approval thereof.  Therefore the Settlement Agreement is unopposed.

2. Now, being fully advised in the matter, the undersigned Administrative Law Judge (ALJ) finds that the Settlement Agreement, as modified herein below, achieves a resolution of this proceeding that is just, reasonable, and in the public interest, and that the Settlement Agreement results in the acquisition of the stock and assets of ECU by CNG.  The ALJ also finds that the Motion to Restrictively Amend the Application (Motion) filed by Joint Applicants on February 10, 2011, by which Joint Applicants withdraw the request for clarification of ECU’s service territory, restrictively amends the Verified Joint Application, and the granting of this motion resolves Public Service’s issues in this docket.  For the reasons set forth below, the ALJ approves the resolution of the proceeding agreed to by the parties as reflected in the Settlement Agreement, subject to the modifications stated herein, and grants the Motion, since both are consistent with the standards of § 40-3-101, C.R.S.

A. Procedural History

3. A Verified Joint Application (Joint Application) was filed with the Commission on December 7, 2010, wherein ECU and CNG collectively requested Commission approval of the transfer of ownership and control of all of ECU’s stock and natural gas public utility assets to CNG through the acquisition transaction described in the Joint Application.  The Joint Applicants also sought an order from the Commission confirming the legal description of ECU’s current service territory identified in its existing Certificates of Public Convenience and Necessity (CPCNs).  Finally, the Joint Applicants sought Commission approval of a temporary Cap-Ex Rider intended to enable CNG to recover capital expenditures which it intends to make after Commission approval of the Joint Application and transfer of ECU’s stock to CNG, until these costs can be included in base rates through a Phase I rate case to be filed subsequently with the Commission as described below.
4. Accompanying the Joint Application, was a Joint Motion for Shortened Notice Period in which CNG and ECU requested that the Commission shorten the notice period to ten days in order to enable Joint Applicants to expedite the closing of this transaction.  By Decision No. C10-1307 mailed December 8, 2010, the Commission shortened the notice period in this docket to December 20, 2010.  
5. Accompanying the Joint Application and Motion for Shortened Notice Period was the pre-filed Direct Testimony of Mr. Michael P. Earnest, Ms. Michelle A. Moorman, and Mr. Timothy R. Johnston on behalf of CNG.  Certain exhibits were attached to the CNG testimonies.

6. Also filed with the Joint Application was the Direct Testimony of Ms. Marlene Fields, President of ECU, on behalf of ECU.  
7. On December 15, 2010, Staff filed its Entry of Appearance and Notice pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing.

8. On December 17, 2010, OCC filed its Intervention and Request for Hearing.
9. On December 20, 2010, Public Service filed its Intervention and Request for Hearing in this docket.  The sole issue raised by Public Service in its Intervention concerned the request to confirm the legal description of ECU’s service territory.  With that exception, Public Service did not oppose the Joint Application.

10. On January 27, 2011, the ALJ issued Decision No. R11-0092-I, extending the deadline for decision in order to provide the Commission with sufficient time within which to consider the Joint Application and issue a decision prior to the expiration of the statutory deadline.  This Decision also established a prehearing conference to be held on February 9, 2011.
11. On February 8, 2011, the ALJ issued Decision No. R11-0145-I, vacating the prehearing conference previously set in this docket based upon representations by the parties that they had reached a settlement of all issues in this Docket.

12. On February 10, 2011, the Settling Parties filed their Confidential Stipulation and Settlement Agreement and Confidential Settlement Exhibit Nos. 1 and 2 and Settlement Exhibit No. 3 with the Commission.  On the same date, CNG filed the Supplemental Direct Testimony and Exhibits of Ms. Michelle A. Moorman as well as her Confidential Supplemental Exhibit MAM-4.

13. Also on February 10, 2011, the Joint Applicants filed their Motion requesting leave to withdraw the request for clarification of ECU’s service territory which was a component of the original verified Joint Application which commenced this Docket.
14. On February 11, 2011, the Joint Applicants filed the public (redacted) version of the Stipulation and Settlement Agreement between the parties in this Docket.  Also on February 11, 2011, the Settling Parties filed the Amended Exhibit MAM-6 and Confidential Supplemental Direct Testimony and Exhibits of Ms. Michelle A. Moorman.

15. On February 17, 2011, the ALJ issued Decision No. R11-0178-I, scheduling a hearing for consideration of the Settlement Agreement and the Motion on February 24, 2011.  The ALJ also provided the parties with a number of areas for clarification to be addressed at the hearing on the Settlement Agreement.

16. On February 24, 2011, the ALJ convened the hearing to order and took the appearances of counsel for CNG, ECU, Public Service, OCC, and Staff.  No other person or entity entered an appearance at the hearing on the Settlement Agreement.
17. At the hearing, the Joint Applicants offered the testimony of Ms. Marlene Fields on behalf of ECU and Ms. Michelle Moorman on behalf of CNG.  Public Service offered the testimony of Mr. Michael Miller in support of the Motion.  OCC offered the testimony of Mr. Frank Shafer in support of the Settlement Agreement.  Staff offered the testimony of Mr. Charles Hernandez in support of the Settlement Agreement.  These witnesses also addressed the issues raised by the ALJ in Decision No. R11-0178-I and responded to questions from the bench.

18. Exhibit Nos. 1 through 10 were offered and admitted into evidence.
  At the conclusion of the hearing on February 24, 2011, the ALJ took the matter under advisement and directed CNG to develop a late-filed exhibit separately identifying by project the cost of the six upgrades proposed by CNG for the ECU system that would be included in and funded by the Cap-Ex Rider upon Commission approval of this Joint Application.  The late-filed project cost exhibit referred to above will be assigned Exhibit No. 11 and admitted into the record in this proceeding.

19. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits of this proceeding along with a written recommended decision

II. FINDINGS AND CONCLUSIONS
A. Background

20. ECU is a Colorado corporation in good standing engaged in the distribution and sale of natural gas to the public in the vicinity of Byers, Strasburg, Bennett, Watkins, Deer Trail, Kit Carson, and Sheridan Lake, Colorado.  ECU serves approximately 3,800 residential and commercial customers in these areas pursuant to multiple CPCN’s issued by the Commission.

21. CNG is a Colorado corporation in good standing engaged in the sales, distribution, and transportation of natural gas to approximately 14,200 retail customers in various service areas in Colorado pursuant to multiple CPCNs issued by the Commission.

22. In recent years, ECU has not significantly improved the system it operates.  CNG has identified obsolete equipment and operating procedures that render the system less efficient and potentially hazardous.  ECU has diligently sought to maintain the status quo, but this is no longer sufficient to ensure that the system is safe and reliable.  For example, Ms. Fields testified that during the coldest part of the 2010 to 2011 heating season, the ECU system had very nearly failed to meet demand.  Elsewhere in the record, Joint Applicants acknowledge that ECU has experienced inadequate capacity to serve all customers at least once per year in the past five years.  Such failures, which result in the loss of heating in severe weather and indicate potential unsafe gas system delivery pressure conditions, pose significant risks for ECU’s customers.  Additional risks result from outmoded pressure regulators, bare-metal pipe that lacks adequate corrosion protection, and leaks detected in the system, all of which are in evidence here.

23. CNG is determined to address these issues through a series of projects described in the Joint Application and Settlement Agreement.  CNG has experience operating a gas utility in small communities and corrects the types of problems found in the ECU system in its normal course of business.

24. CNG intends to operate the system acquired from ECU as a separate division.  Under this plan, the operational expenses and revenues of the ECU system would be segregated from those of the other areas that CNG serves.  The operation of ECU as a separate division of CNG is intended to endure at least through the capital expenditure program described above, as well as for a 12-month period following the conclusion of the capital expenditure program anticipated by CNG.
  However, CNG may still draw upon its more substantial resources, broader experience as a gas utility, and efficiencies of scale to improve safety and reliability less expensively than could ECU itself.
  Indeed, the ALJ is not convinced that ECU would be capable of undertaking the necessary work on this system on its own were this transfer not to occur.

25. The Settlement Agreement reflects the culmination of extensive work and negotiation by the parties to arrive at a just and reasonable settlement.  Both the Settlement Agreement and testimony adduced during the hearing on February 24, 2011, reveal that each party negotiated vigorously on the issues it felt most strongly about in the Settlement Agreement.

26. Notwithstanding the parties’ agreement to resolve this Joint Application as set forth in the Settlement Agreement, it is the Commission’s independent obligation to review the Settlement Agreement to ensure that it is just, reasonable, and in the public interest.  
B. Stock Purchase Agreement Between CNG and ECU

27. On December 2, 2010, CNG and ECU entered into a Stock Purchase Agreement (SPA) whereby CNG proposed to purchase all of the outstanding shares of stock and utility assets of ECU as more fully described in the SPA which was included in the record as Confidential Exhibit No. 1 in this Docket.
28. CNG and ECU subsequently entered into Amendment No. 1 to the SPA, a copy of which was included in the record in this Docket as Confidential Exhibit No. 2, and which amended certain terms of the original SPA entered into by the Joint Applicants.

29. A review of both Confidential Exhibits No. 1 and No. 2 indicates that the purchase of the stock and public utilities assets of ECU by CNG results in the entire transfer of the ECU utility assets, business, and operations to CNG.  The SPA and Amendment No. 1 thereto will control the acquisition of ECU’s stock by CNG and the rights, responsibilities, and obligations of the Joint Applicants going forward.  

C. Purchase Price to be Paid by CNG for ECU’s Stock and Utility Assets  

30. As provided in Confidential Exhibit No. 1, the purchase price originally negotiated by CNG and ECU provided for the payment by CNG of the purchase price, including an acquisition premium, plus an acknowledgement of the working capital acquired from ECU by CNG.
  The combination of these amounts to be paid by CNG to ECU upon Commission approval of this application as more fully detailed in the SPA (Confidential Hearing Exhibit No. 1) and Amendment No. 1 to the SPA (Confidential Hearing Exhibit No. 2) results in the total purchase price for the stock and utility assets to be paid to ECU by CNG.
31. The ALJ finds and concludes that the total purchase price including the acquisition premium to be paid by CNG to ECU is the subject of a negotiated resolution of the purchase of the stock and utility assets of ECU by CNG and constitutes an acceptable value to be paid by CNG for ECU’s stock and utility assets given that CNG is not at this time proposing to recover the acquisition premium through rates.
D. Capital Expenditure Rider  

32. In addition to purchasing the stock and assets of ECU, CNG proposes to make certain capital expenditures of approximately $3.85 million
 over the immediate 24-month time period subsequent to Commission approval of this Settlement Agreement and the closing of the acquisition of ECU’s stock and accompanying assets by CNG.  
33. Both Staff and OCC reviewed CNG’s proposed capital expenditures for the purpose of upgrading and refurbishing ECU’s existing facilities prior to entering into the Settlement Agreement.  Both Staff and OCC acknowledge the need for such upgrades, while reserving the right to review the actual expenditures made by CNG in the improvement of the ECU division facilities.

34. CNG and ECU have provided a late-filed hearing exhibit (Confidential Hearing Exhibit No. 11) in this Docket which separately identifies by project the cost of the six proposed projects identified by CNG to be implemented during the 24-month time period following the closing of this transaction after Commission approval of the application.

35. Attached as Confidential Settlement Exhibit No. 2 to the Settlement Agreement, and supplemented in late-filed Confidential Hearing Exhibit No. 11, was a capital expenditure cost estimate and the associated Cap-Ex Rider calculation which was previously stipulated into the record in this Docket.  The revised Confidential Settlement Exhibit No. 2 separately identifies by project the estimated $3.85 million in costs, the annual usage over which the $3.85 million in costs will be applied, the calculation of the temporary Cap-Ex Rider on a per CCF basis, and a brief explanation of each project.

36. In testimony at the February 24, 2011 hearing, the witnesses conceded that a Cap-Ex Rider is an extraordinary means of recovering the costs of operating a public utility.  Typically, a utility must undertake prudent steps to ensure the safety and reliability of its system and then seek recovery of the just and reasonable costs of such measures after they are complete, and the assets become used and useful.  A rider such as the one proposed here, authorizes a charge over and above the base rates paid by customers that can be earned by the utility before the projects to be funded by the rider are completed, or perhaps even begun.  

37. In the past, the Commission has enumerated and considered various factors in evaluating Electric Cost Adjustment mechanisms that function like a rider.  These factors include:  (1) whether the expense item included in the adjustment constitutes a significant portion of the utility’s total costs; (2) whether the costs or price for the expense item is beyond the utility’s control; (3) whether the price of the expense item is increasing at a rate in excess of the general rate of inflation; and (4) whether there is volatility in the price of the expense item.  See Decision No. C95-0248 in Docket No. 93I-702E.  The stated rationale for such mechanisms is to permit rapid recovery of increased costs over which the utility has no control.

38. With regard to the significance of the cost of the projects included in the request for the Cap-Ex Rider, CNG established that these approach 60 percent of the annual revenue of the ECU system after removing the cost of the gas.  Viewed differently, the cost of these projects is roughly 550 percent of the value of ECU’s plant-in-service.  While the record does not disclose ECU’s total costs to operate the system, the ALJ finds that the costs of the subject projects, in aggregate, are significant by these alternate comparisons.

39. The ALJ also finds certain of these costs to be beyond the utility’s control.  Ms. Fields established that ECU did not have the funds to upgrade the system as necessary.  This resulted in projects being deferred to the point where some of them must be done immediately to ensure that the system functions properly during the next heating season and beyond.  This is the situation that confronts CNG—it must either undertake this work or accept responsibility for any failure that results from further deferring the work.  Since the latter is not in the best interests of the public, and CNG was not responsible for the prior decisions by ECU to defer system upgrades, the costs of the projects that are necessary to ensure the safety and reliability of the system are beyond CNG’s control.

40. The record does not disclose that the costs of these projects are outpacing the general rate of inflation or are volatile to any degree.
  Mr. Shafer testified that the costs of construction labor and materials are trending upwards, but this was not quantified in relation to inflation and does not represent volatility per se.

41. Balancing these factors, the ALJ finds that those of the projects identified under the Cap-Ex Rider that are essential to maintain the integrity and improve the safety and reliability of the ECU system warrant the special regulatory treatment represented by this mechanism.  

42. The ALJ finds that the costs of the following projects specified in Confidential Settlement Exhibit No. 2 are beyond the control of the utility in that they were deferred by ECU, but are immediately necessary to increase safety and reduce the probability of system failure:  Strasburg HP Reinforcement, the District Regulator Replacement, Odorizer Replacement, and Bare Steel Replacement.  The ALJ finds that Temperature Compensated Meter Replacement and ERTS
 Replacement are not beyond the control of the utility.  These latter two measures will increase the efficiency and, most likely, the profitability of the system, but are not immediately necessary for system safety and reliability.  Each of the projects is addressed below.

43. The Strasburg HP Reinforcement adds capacity to the system to address the shortfalls that have occurred in below-zero conditions in recent years.  This project represents the most critical improvement in the safety and reliability of the ECU system and is slated for completion prior to the 2011-2012 heating season.

44. The District Regulator Replacement addresses locations with obsolete regulator equipment for which spare parts are no longer available.  CNG will also perform maintenance on all regulator stations, install upstream and downstream fire valves as needed, and add over-pressure and operational telemetry systems.  These latter installations will allow CNG to remotely monitor regulator stations and respond in the case of malfunctions.

45. The Odorizer Replacement project will upgrade obsolete odorizer equipment to modern systems that provide audit trails of odorant injections and remote electronic alarms to alert CNG personnel of potential malfunctions.  Odorization of natural gas is critically important to the safety of the system and should be addressed as soon as possible.

46. The Bare Steel Replacement project addresses bare steel pipe in the Kit Carson and Sheridan Lake areas which is inadequately protected against corrosion.  ECU stopped replacing bare pipe a number of years ago due to capital constraints.  This project also includes monitoring leaks in the system previously identified by ECU and completing a leak survey of the entire system.  Completion of this project is slated for 2012 unless specific conditions warrant moving up the schedule to 2011.

47. Installing temperature compensated gas meters is proposed to achieve correct measurement of gas usage in cold weather.  The accuracy of non-compensated meters is degraded by 1 percent for every 5 degrees (F) that the gas temperature falls below 60 degrees (F).  Customers without TC Meters therefore underpay for the energy they use in such conditions and Joint Applicants characterize the redress of this problem as a “fairness” issue.

The ALJ agrees that customers should be treated equally and pay for the actual volume of natural gas they consume.  However, the record is not sufficient to support the funding of this project through “special regulatory treatment.”  First, there are other inherent discrepancies in the system that can be characterized as fairness issues.  For example, the cost of main and service lateral piping for each customer can vary, based on the different lengths of piping necessary to serve the customer.  Yet customers that live several miles away from the gas transmission supply source pay the same rates as customers that live close to the supply source. To some degree then, the latter may be said to be subsidizing the former.  Second, there is no 

48. evidence in the record to suggest that any customer has complained about the fairness issue.  Third, the ALJ does not find that the installation of TC Meters to be “beyond the control” of the utility because this expense item does not improve the overall safety or reliability of the system.  It should improve the accuracy of the billings generated from the affected customers and favorably impact the utility’s revenue.  These types of improvements may be reasonable and prudent but not urgently needed or so extraordinary to warrant inclusion in the Cap-Ex Rider.

49. The ERTS Replacement project permits meters to be read electronically from a specially-equipped vehicle.  This method of meter reading significantly reduces costs over the traditional method.  Again, the ALJ finds that this proposal is prudent and sensible in that it increases the efficiency of the utility but does not find that the associated expense is beyond the control of the utility.  The system can operate safely and reliably without the ERTS modifications.  It simply will operate at a lower cost after the completion of the project.  Thus there is adequate incentive for the utility to pursue the upgrade and cost recovery through traditional means.

In her pre-filed written testimony and at the hearing, Ms. Moorman introduced the inclusion of a 7 percent contingency amount that was included in the cost estimates supporting the Cap-Ex Rider request.
  The cost estimates include labor and material costs and were revised to include overhead expenses that were initially omitted.  However, there is no factual basis in the record for what this contingency covers, why it is necessary, or how it was calculated.
  Given that the Cap-Ex Rider represents special regulatory treatment, the ALJ is not persuaded to allow up-front recovery of such funds.  Moreover, to include the contingency without any 

50. evidence demonstrating that it is necessary might actually reduce the utility’s incentive to control costs on these projects.  The ALJ finds that a 7 percent contingency should not be included in the Cap-Ex Rider.

51. The total cost estimate for the projects that are approved for inclusion in the Cap-Ex Rider amounts to $2,830,229.  With the removal of the contingency, the final amount that will be approved for recovery through the Cap-Ex Rider will be $2,645,074.

52. In re-calculating the rate rider, per CCF at Local Pressure Base, the fully loaded construction cost will equal $2,645,074, the authorized rate of return (ROR) on ratebase for this investment will be 8.46 percent, 
 and the depreciation of the investment will be based on a useful life of 45 years.

53. Attached to the Settlement Agreement as Exhibit 4 was a customer bill impact study provided by CNG showing the bill impacts on different rate classes customers based on implementing the full amount ($3.85 million) of the Cap-Ex Rider.  These impacts are calculated at $10.66 per month based on average residential usage, $15.38 per month for average commercial usage, and $222.92 for average large commercial usage.  Although the impacts will be relatively smaller based on the reduction to the amount of the Rider derived in Paragraph No. 51, the resulting increases are still significant.  However, it is the finding of the ALJ that regardless of whether this application is granted, significant upgrades to the current ECU local distribution system are necessary in order to address reliability and safety concerns as expressed by the witnesses for ECU, CNG, OCC, and Staff at the hearing held on February 24, 2011.  At some point, the costs of these improvements will show up in customer invoices.  

54. CNG states that it will take approximately 18 to 24 months for it to complete the anticipated upgrade of ECU’s facilities once Commission approval is obtained and the transaction closes.  The ALJ finds that the timeframe within which the approved capital expenditure projects will be completed appears reasonable based upon the testimony and evidence of record in this docket as well as the provisions of the Settlement Agreement which control those expenditures.

55. In conjunction with the expenditures to be made pursuant to the Cap-Ex Rider, CNG has committed to file a report with the Commission identifying its actual expenditures as compared to the projected expenditures which CNG anticipates making during its improvement of the ECU system.  CNG has stipulated with Staff and OCC that this report will be submitted as soon as such expenditures are complete, but in any case, no later than December 31, 2012.

56. CNG has also stipulated to recalculate and true-up the Cap-Ex Rider based on the actual expenditures shown in the aforementioned report.  CNG also stipulated to the filing of any necessary tariff changes to implement the true-up within 30 days of the filing of the report with the Commission, but in any case, no later than December 31, 2012.

57. The cost estimates for the projects included for recovery via the Cap-Ex Rider were calculated based on the best information available to CNG in its due diligence investigation.  CNG is bound to spend only the amounts necessary on the approved projects to bring the ECU system into alignment with the Commission’s reliability and safety standards.  Staff and OCC, by their participation in the Settlement Agreement, acknowledged the appropriateness of CNG’s proposed physical planned improvements to the ECU system but reserved their rights to argue the prudence of the incurred costs as compared to the estimated costs should material variances result.

58. As discussed above, the ALJ finds that the Strasburg HP Reinforcement, District Regulator Replacement, Odorizer Replacement, and Bare Steel Replacement projects should be undertaken now before the outmoded systems cause a serious problem for customers.  As ECU appears to be unable to move forward on these projects, approval of the transfer to CNG including the implementation of the modified Cap-Ex Rider is found to be just, reasonable, and in the public interest.

59. The ALJ also finds that the mechanics of the filing of the report, truing-up from estimates to actual, and the submission of the necessary tariff pages to effectuate the incurrence of the costs under the Cap-Ex Rider are appropriate and in the public interest and are adopted as a part of the approval of the Settlement Agreement.

60. The parties to the Settlement Agreement have agreed that CNG may begin charging and collecting the proposed Cap-Ex Rider,
 as modified herein, upon Commission approval of the Settlement Agreement and the granting of the application and the filing of compliance tariffs reflecting the implementation of the Cap-Ex Rider.  While acknowledging the need for CNG to undertake the proposed improvements to the ECU system, Staff and OCC take the position that implementation of the Cap-Ex Rider prior to and during the capital expenditure phase is unique regulatory treatment, but warranted in this case, due to what was learned through CNG’s due diligence prior to entering into the SPA to acquire the stock and utility assets of ECU.

Both CNG and ECU acknowledge that the implementation of the Cap- Ex Rider as described above is a “one-time only” agreement by Staff and OCC to the propriety of this type of treatment of capital expenditures, and is not intended to provide any precedent or standard for 

61. future dockets involving either CNG or other jurisdictional utilities regulated by the Commission.  Staff and OCC emphasize that their agreement to the proposed regulatory treatment of CNG’s capital expenditures pursuant to the temporary capital expenditure rider is acknowledged as special regulatory treatment and in no way reflects Staff’s or OCC’s agreement to similar treatment of capital expenditures in the future by either CNG or other regulated utilities.

62. The ALJ finds that the implementation of the Cap-Ex Rider is in fact unique and special regulatory treatment, but warranted due to the individual circumstances present on the ECU system at this time.  It is anticipated that once the capital expenditures are made by CNG, the ECU division of CNG will no longer require the infusion of substantial amounts of capital in a short time period but rather can be operated and maintained in the ordinary course of CNG’s overall business and in conformity with standard utility regulatory practice.
63. CNG anticipates that the capital expenditures necessary for the ECU system as anticipated will require approximately 18 to 24 months of time to complete.  At the conclusion of the capital expenditure program, CNG proposes that it operate the newly refurbished ECU division for a calendar 12-month period to enable it to test and determine the effect of the capital expenditures as well as to provide CNG with a test year for ratemaking purposes.  

64. CNG has agreed as part of the negotiated settlement that during the capital expenditure program and the 12-month operating period proposed to follow the capital expenditure program, it will use a reduced ROR of 8.46 percent in its operations and accounting of the acquired ECU division.  This ROR will only be applied to the capital expenditures made by CNG through the temporary Cap-Ex Rider to reflect the diminished risk associated with a rate rider.  
65. At the conclusion of the 12-month operating period, CNG has agreed to file a rate case in 2014 or 12 months after the conclusion of the capital expenditure period, whichever is later, for the purpose of incorporating the ECU division and investments into its rate base thereby enabling it to discontinue the recovery of capital expenditures pursuant to the temporary Cap-Ex Rider.

66. As participants in the Settlement Agreement, Staff and OCC have agreed to the process described above for implementation, operation, and termination of the Cap-Ex Rider.  However, Staff and OCC have both reserved all rights to review and investigate the accuracy of CNG’s expenditures and accounting treatment and actual earning levels at any time.  Staff and OCC have also reserved all of their rights to investigate all aspects of CNG’s accounting for the capital expenditure program at any time.  The prudence and reasonableness of expenditures permitted under the Cap-Ex Rider and verification of the income and property tax rates used in the Cap-Ex Rider calculations are preserved herein as issues that may be raised in the rate case proceeding discussed in the previous paragraph.

67. The ALJ finds that the intent, mechanics, implementation, and eventual termination of the Cap-Ex Rider as modified and discussed above to be reasonable and in the public interest given the unique circumstances surrounding the acquisition of ECU by CNG in this Docket.

E. Treatment of Initial Rate Freeze Proposal

68. As reflected in the Joint Application, CNG originally proposed a ten-year freeze on base rates for ECU’s existing and future retail customers.  The OCC opposed the ten-year rate freeze because it believed that due to the cost reductions expected under CNG’s ownership, CNG would essentially recover the acquisition premium through current rates over the ten-year period. As such, the OCC could not agree to ignore any over-earnings should they occur during the ten-year rate period.  As a result of the settlement negotiations, the Settling Parties agreed that a ten-year rate freeze should not be a part of the Settlement Agreement.

69. By entering into the Settlement Agreement, CNG withdrew its request for a rate freeze and instead agreed to file a new base rate case in 2014 utilizing a historic 2013 test year assuming that CNG is successful in completing the capital expenditure program described above in time to have a full 12-month 2013 test year.

70. CNG agrees to file a base rate case no later than 12 full months after the conclusion of the capital expenditure program.  CNG has proposed that the rates resulting from the proposed 2014 rate case will become effective in 2015 and remain in effect until such time as CNG determines the need to file subsequent ratemaking dockets.  CNG commits in the Settlement Agreement to keep Staff and OCC apprised of its progress in its implementation of the proposed capital expenditure program by filing the annual reports detailed above.

71. In the event that Staff or OCC believe that CNG is over-earning beyond its authorized ROR in its operation of the ECU division, Staff and OCC retain the right to file a formal complaint case regarding CNG’s alleged overearnings at any time.

F. Public Service Company of Colorado Intervention and Opposition to Clarification of Eastern Service Territory

72. As noted above, the Intervention of Public Service only challenged the portion of the Verified Joint Application that requested clarification of ECU’s service territory.

73. In the course of the hearing on February 24, 2011, witnesses from both CNG and Public Service established that these two parties were actively discussing the issues of adjoining service territories and had agreed on an interim mechanism by which service to customers in the boundary areas between these utilities will be expanded.

74. The parties agreed that ambiguity in the specifications of service territories is undesirable and could potentially lead to system expansions that are inefficient or overlapping.

75. CNG and Public Service have agreed to file separate applications for Certificates of Public Convenience and Necessity after the transfer of ownership from ECU to CNG is complete that will resolve the existing ambiguity in service territories and replace the interim mechanism informally adopted by these two utilities.

76. The ALJ finds that the proposed amendment, which removes the request for clarification for ECU’s service territory, is restrictive in nature and therefore requires no additional notice.  The proposed amendment is unambiguous and resolves the sole issue of interest to Public Service.  Based on the parties’ mutual representations to resolve the question of their respective service territories by subsequent applications to the Commission, the ALJ finds that the granting of the restrictive amendment is consistent with the public interest.

77. Good cause appearing therefor, and in the absence of any opposition, the Motion will be granted and response time waived.

G. CNG’s Obligation to Maintain Regulatory Books and Records for the Eastern Division

78. CNG has committed to separately maintain a set of regulatory books and records for the new ECU division it is acquiring through this Application.  The ALJ will order that CNG maintain separate regulatory books and records for the ECU division.

H. CNG’s Adoption of Eastern’s Current Base Rates

79. CNG agrees that it will file a tariff adoption notice within five days of an administratively final Commission decision granting this Application, which will adopt ECU’s current base rates.  CNG will also adopt the current DSMCA
 and GCA
 rates on file for ECU and maintain those rates until such time as they are modified pursuant to standard Commission procedures addressing changes in the DSMCA and GCA.

I. CNG’s Allocation Manual for the Eastern Division

80. CNG will maintain and update its regulatory Cost Allocation Manual to reflect the new ECU division within 180 days following the closing of the transaction approved by the Commission in this Decision.

J. CNG’s Appendix A for the Eastern Division

81. CNG agrees that it will separately identify through specific subaccounts the following components of Appendix A for its EUC division:  Assets, Income Taxes, Depreciation, Property Taxes, Revenues attributable to the Cap-Ex Rider, Amount of the equity attributable to the Acquisition Premium, and Annual amortization of the Acquisition Premium.

K. CNG’s Calculation of Return on Equity and Return on Rate Base for Eastern Division

82. CNG agrees that the Appendix A for its new ECU division will include a separate calculation of its returns (on equity and on rate base) excluding the effect of the equity attributable to the acquisition premium and the annual amortization of the acquisition premium.

L. CNG’s Filing of the Final Purchase Price and Final Accounting Entries

83. CNG agrees that it will file with the Commission the final purchase price and final accounting entries for the regulatory books and records of its ECU division reflecting the acquisition of ECU by CNG within 60 days of closing of the transaction.

M. Treatment of Acquisition Premium

84. CNG agrees that the future regulatory treatment of any recovery of any of the acquisition premium paid and the regulatory treatment of the associated equity attributable to the acquisition premium will be determined in a future CNG rate case.  All Parties have reserved their rights to address the treatment of the acquisition premium and any associated equity attributable to the acquisition premium as their interests may dictate in said future rate case.

N. The Public Interest

85. ECU, CNG, Staff and OCC have agreed that the purchase of the stock and utility assets of ECU by CNG as proposed in the Joint Application and as Amended by the Settlement Agreement presented to the Commission is in the public interest.  The ALJ finds this to be the case and will grant the Verified Joint Application filed by Joint Applicants as amended by the Settlement Agreement and as modified herein and further determines that the acquisition by CNG in accordance with the provisions stated herein is in the public interest.

86. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  
III. ORDER
A. The Commission Orders That:

1. The Motion to Restrictively Amend the Verified Joint Application is granted and response thereto is waived.

2. The Stipulation and Settlement Agreement (Confidential Hearing Exhibit No. 3) as amended by the filing on March 2, 2011, and as modified herein is accepted.

3. The Stipulation and Settlement Agreement (Confidential Hearing Exhibit No. 3) as amended by the filing on March 2, 2011, a copy of which is attached to this Order as Appendix A, is incorporated by reference into this Order as if fully set forth.

4. The Verified Joint Application filed by Eastern Colorado Utility Co. (ECU) and Colorado Natural Gas, Inc. (CNG) for the approval of the transfer of control and ownership of all ECU’s stock and natural gas public utility assets to CNG is granted, subject to the provisions of this Order and the Stipulation and Settlement Agreement.
5. ECU is authorized to transfer to CNG the natural gas distribution systems, facilities, real property, personal property, and all other assets, tangible and intangible, which are identified in the Verified Joint Application and the Stock Purchase Agreement (Hearing Exhibit No. 1, as amended on February 2, 2011) provided the transaction occurs in accordance with the provisions of the Stock Purchase Agreement and this Order.  Upon the closing of the transaction contemplated by the Verified Joint Application and the Stock Purchase Agreement, ECU is relieved of its public utility obligation to continue providing the natural gas service that ECU currently provides.

6. CNG is authorized to acquire from ECU the natural gas distribution systems, facilities, real property, personal property, and all other assets, tangible and intangible, which are identified in the Verified Joint Application and the Stock Purchase Agreement (Hearing Exhibit No. 1, as amended on February 2, 2011) provided the transaction occurs in accordance with the provisions of the Stock Purchase Agreement and this Order.  A map showing the ECU service area within the State of Colorado which is to be transferred to CNG is attached to the Verified Joint Application as Exhibit 2 and is incorporated here by reference.

7. ECU is authorized to transfer, and CNG is authorized to acquire all Certificates of Public Convenience and Necessity issued to ECU by the Commission.  Upon the closing of the transaction contemplated by the Verified Joint Application and the Stock Purchase Agreement, the referenced Certificates of Public Convenience and Necessity are transferred to CNG provided the transaction occurs in accordance with the provisions of the Stock Purchase Agreement and this Order.

8. Upon the closing of the transaction contemplated by the Verified Joint Application and the Stock Purchase Agreement, CNG is authorized to install, maintain, and operate all facilities reasonably necessary, in its normal course of business, to continue natural gas service to all areas currently being served by ECU, as identified in the Verified Joint Application and its attachments.  This authority does not exempt CNG from, inter alia, the requirements of § 40-5-101, C.R.S.

9. Upon the closing of the transaction contemplated by the Verified Joint Application and the Stock Purchase Agreement, CNG is authorized to provide service from the facilities acquired from ECU, pursuant to the rates, terms, and conditions of service set forth in ECU’s existing Colorado PUC Gas Tariff.  

10. In accordance with Paragraph No. 75, above, within five days of the date this Order becomes the decision of the Commission, if it does, CNG shall file on not less than one day’s notice, in its own name and citing this Order as authority, a notice adopting the rates, terms, and conditions of service set forth in ECU’s existing Colorado PUC Gas Tariff.  Upon motion and for good cause, the Administrative Law Judge may extend this time period.  

11. CNG is authorized to calculate a revised maximum rate for the Capital Expenditure Rider based on the inputs described in Paragraph No. 52, above, plus a revised estimate of property taxes on the investment based on cost, assessed value, and tax rates for Arapahoe County.  Within 60 days of the closing date of the transaction contemplated by the Verified Joint Application and the Stock Purchase Agreement, CNG shall file on not less than ten days’ notice, in its own name and citing this Order as authority, a revised tariff sheet, in a format consistent with Exhibit MAM-6, reflecting the maximum rate calculated per CCF.

12. CNG and ECU shall comply with all terms of the Stipulation and Settlement Agreement, as modified by this Order.

13. CNG shall comply with the reporting and true-up provisions of the Settlement Agreement as described in Paragraphs No. 55 and No. 56, above.

14. CNG shall file a Phase I rate case as described in Paragraphs No. 65 and No. 70, the resolution of which will terminate the implementation of the Capital Expenditure Rider.

15. CNG shall separately maintain a set of regulatory books and records for the new ECU division as described in Paragraph No. 78, above. 

16. CNG shall file with the Commission the final purchase price and final accounting entries for the regulatory books and records of its ECU division reflecting the acquisition of ECU by CNG within 60 days of closing of the transaction contemplated by the Verified Joint Application as detailed in Paragraph No. 83, above.

17. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

18. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

 
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

19. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  As modified by the filing on March 2, 2011, pursuant to the request of the Administrative Law Judge during the hearing on February 24, 2011.


�  The Settlement Agreement was admitted into evidence as Confidential Exhibit No. 3 and provides that all pre-filed testimony and exhibits filed in this docket shall be admitted into evidence by stipulation and without cross-examination.


� Because of the significant differences in the cost structure of ECU and CNG, it is likely that CNG will maintain ECU as a separate division, as it does the other divisions that it operates.


�  CNG has identified synergies in the areas of customer service, engineering, accounting, human resources, and regulatory functions that should increase efficiencies over the current ECU operation.


� The total purchase price paid by CNG is confidential and is set forth in the Confidential Exhibit No. 2 in this docket.


�  This figure includes a 7 percent “contingency” amount.  Without the contingency, the cost of the projects is estimated at approximately $3.65 million.


�  Adjustment mechanisms for fuel costs, for example, protect against volatility in commodity prices.


�  Encoder Receiver Transmission System.


�  To the extent that customers with TC Meters subsidize the inaccurately measured usage of those without such meters.


�  Direct Testimony of Michelle A. Moorman at page 8, line 10.


�  Ms Moorman testified that this is typically included in CNG’s project feasibility studies.


�  The actual rate used in the calculation accounts for income tax gross up.


�  This figure was derived from a blending of useful lives of the various project elements based on analysis performed by Staff.


� It should be recognized that the proposed rider is “temporary” in nature in that it will be discontinued at the time of the base rate case proposed by CNG in 2014 as discussed elsewhere in this Recommended Decision.


�  Demand Side Management Cost Adjustment.


�  Gas Commodity Adjustment.
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