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I. statement  
1. On August 13, 2008, Mill Creek Water Sales and Distribution, LLC (Mill Creek), filed a Verified Application.  In that filing, Mill Creek asked the Commission, inter alia:  (a) to grant it a Certificate of Public Convenience and Necessity (CPCN) to provide sewer service within a designated area in San Juan County, Colorado; (b) to grant it a CPCN to own, to operate, to maintain, and to construct facilities necessary to provide that sewer service; (c) to approve proposed terms, conditions, and rates for sewer service; and (d) to waive Commission rules.  That filing commenced this proceeding.  

2. The Commission issued a Notice of Application Filed (Notice).  The Notice established an intervention period.  The Notice also established a procedural schedule, which was vacated by Decision No. R08-1005-I.  

3. Staff of the Commission (Staff) intervened of right.  Bush Mountain, LLC; Breeze Energy, LLC; Breeze Investments, LLC; and James A. Bush Living Trust (collectively, Bush Mountain et al.) intervened of right.  Cascade Village Condominium Association-2004 and Robert Oppenheimer (collectively, Cascade Village) intervened of right.  

4. Bush Mountain et al., Cascade Village, and Staff, collectively, are the Intervenors.  Mill Creek and Intervenors, collectively, are the Parties.  

5. By Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) on September 17, 2008.  The ALJ scheduled a prehearing conference, an evidentiary hearing, and a hearing to take public comment in this matter.  The ALJ also established the procedural schedule for this case and the procedures for the hearing to take public comment.  

6. Mill Creek filed a Verified Emergency Application.  By Decision No. R08-1196-I, the ALJ treated that filing as a motion for interim relief and granted, in part, Mill Creek’s Verified Emergency Application.  The grant of interim relief was subject to five conditions.  

7. The hearing to take public comment was held as scheduled.  

8. The evidentiary hearing was held as scheduled.  At the conclusion of the evidentiary hearing, the ALJ took the matter under advisement.  

9. Mill Creek, Bush Mountain et al., Cascade Village, and Staff each filed a statement of position.  Mill Creek and Staff each filed a response statement of position.  
10. The ALJ dismissed the Application without prejudice for lack of subject matter jurisdiction.  The Commission reversed that recommended decision and remanded this case to the ALJ for a determination on the merits.  

11. Following the remand, Bush Mountain et al. filed a Notice of Appointment of Receiver.  As a result of the Bush Mountain et al. filing, the ALJ ordered the Parties to make filings to explain the circumstances that led to the appointment of the receiver.  In addition, the ALJ requested legal briefs addressing four identified legal issues.  

12. Mill Creek and Bush Mountain et al. each filed an explanation of the circumstances surrounding the appointment of the receiver and documents pertaining to those circumstances and the receiver’s appointment.  In addition, Mill Creek, Bush Mountain et al., Cascade Village, and Staff each filed a legal brief addressing the identified legal issues.  Mill Creek, Bush Mountain et al., and Staff each filed a response legal brief on these issues.  

13. The ALJ permitted Joy L. Frame, Esquire, to withdraw as counsel for Mill Creek.  Subsequently, Lloyd W. Landreth, Esquire, entered his appearance on behalf of Mill Creek.  

14. On March 16, 2011, Grizzly Peak Water Sales and Distribution, LLC (Grizzly Peak or Movant), filed a Motion to Substitute Grizzly Peak Water Sales and Distribution, LLC, for Mill Creek Water Sales and Distribution, LLC as the Moving Party
 [Substitution Motion] and for Waiver of Response Time [Waiver Motion].  In this Order, the ALJ will decide the Waiver Motion.  

15. In support of the Waiver Motion, Grizzly Peak states that, in Docket No. 10A‑168W and as pertinent here, the Commission ordered Movant to file in this proceeding to substitute Movant for Mill Creek as the Applicant.  Because Grizzly Peak is following the Commission’s direction, Grizzly Peak asserts that no response to the Motion is necessary.  

16. The ALJ disagrees.  For the reasons discussed in Decision No. C11-0163, Mill Creek was not an intervenor in Docket No. 10A-168W.  In addition, not all Intervenors in this proceeding were parties in Docket No. 10A-168W.  As a result, the ALJ finds that Mill Creek and the Intervenors should be given the opportunity in this proceeding -- in which each is a party -- to respond to the Motion to Substitute.
  Thus, the ALJ will deny the Waiver Motion.  

17. The ALJ finds that the response time to the Substitution Motion should be shortened.  The ALJ will shorten, to noon (Mountain Time) on March 28, 2011, the response time to the Substitution Motion.  Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723‑1-1400, the ALJ will deem a failure to file a response to the Substitution Motion to be a confession of the Substitution Motion.  

18. In the Substitution Motion, Grizzly Peak refers to, and relies on, Decision No. C11-0163 issued in Docket No. 10A-168W.  In that Decision at ¶ 25, the Commission  

direct[s] the Transferee (Grizzly Peak) to make the necessary filings in Docket No. 08A-373W to achieve a substitution of applicant.  This would appear to be necessary for Grizzly Peak to carry out its promise under the Stipulation to “seek approval to have the interim sewer rates fixed as permanent as part of the pending proceeding in Docket No. 08A-373W” (quoting from Decision No. R10-1363, ¶ 49) and to make investments and to work with the Colorado Department of Public Health and Environment “to bring the Mill Creek wastewater treatment facilities into compliance with state requirements.”  

See also Decision No. C11-1063 at Ordering Paragraph No. 4 (ordering filing).  

19. The ALJ has reviewed Decision No. R10-1363 and Decision No. C11-0163.
  Based on the ALJ’s reading of Decision No. R10-1363 and Decision No. C11-0163, it appears that the referenced Stipulation addresses, or may address, at least these issues pending in the instant Application proceeding:  (a) whether to grant a CPCN to construct facilities necessary to provide sewer service (and, if so, the conditions (if any) that the Commission should place on the CPCN); (b) whether to approve terms, conditions, and rates for sewer service (and, if so, the changes (if any) that should be made to the proposed terms, conditions, and rates as filed) and (c) whether to waive Commission rules (and, if so, which specific rules should be waived).  In the Substitution Motion, Grizzly Peak does not discuss whether substituting Grizzly Peak as the Applicant will impact resolution of these issues and, assuming a substitution would have an impact, what the impact(s) on each of these issues would be.  In addition, in the absence of the Stipulation, the ALJ finds the discussion in Decision No. C11-0163 at ¶ 25 (quoted above) to be unclear.  

20. The ALJ finds that additional information is necessary to determine the impact of granting the Substitution Motion (i.e., the impact that substituting Grizzly Peak for Mill Creek would have on the issues in this case).  To obtain this information, the ALJ will order Grizzly Peak to file, on or before noon (Mountain Time) on March 28, 2011, the following:  (a) a copy of the Stipulation approved in Docket No. 10A-168W; (b) an explanation of the Stipulation’s impact (if any) on the issues in this proceeding and a discussion of the basis or bases for the explanation; and (c) as to each issue in this proceeding, a statement of the outcome that Grizzly Peak recommends in light of the Stipulation.  

21. Any intervenor that wishes to do so may make, on or before April 4, 2011, a filing that provides:  (a) an explanation of the Stipulation’s impact (if any) on the issues in this proceeding and a discussion of the basis or bases for the explanation; and (b) as to each issue in this proceeding, a statement of the outcome that the filing intervenor recommends in light of the Stipulation.  

22. The ALJ takes the Substitution Motion under advisement.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion for Waiver of Response Time to the Motion to Substitute Grizzly Peak Water Sales and Distribution, LLC, for Mill Creek Water Sales and Distribution, LLC, as the Moving Party [Applicant] is denied.  

2. Response Time to the Motion to Substitute Grizzly Peak Water Sales and Distribution, LLC, for Mill Creek Water Sales and Distribution, LLC, as the [Applicant] is shortened to noon (Mountain Time) on March 28, 2011.  

3. On or before noon on March 28, 2011, Grizzly Peak Water Sales and Distribution, LLC, shall make a filing that comports with the requirements of ¶ I.20, above.  

4. On or before April 4, 2011, an intervenor that wishes to do so may make a filing that comports with the requirements of ¶ I.21, above.  

5. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge










�  As the body of the filing makes clear, the referenced motion seeks to substitute Grizzly Peak for Mill Creek as the Applicant in this proceeding.  


�  In doing so, the ALJ is cognizant of, and has taken into consideration, § 40-6-112(2), C.R.S. (concerning the finality of Commission decisions).  


�  Neither has attached to it the referenced Stipulation and Settlement Agreement.  
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