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I. statement

1. On March 11, 2011, Black Hills/Colorado Electric Utility Company LP filed its Motion to Continue Procedural Schedule and Waiver of Response Time.

2. On December 21, 2010, the Commission deemed the application in this matter complete and referred the matter to an Administrative Law Judge (ALJ) by minute entry during the Commission’s weekly meeting.  

3. The Staff of the Public Utilities Commission and the Governor’s Energy Office filed timely interventions as of right in this matter. Timely petitions to permissively intervene were granted for the Colorado Solar Industries Association; Interwest Energy Alliance; Wal-Mart Stores, Inc. and Sam’s West, Inc. and the Colorado Renewable Energy Society. A petition to intervene out-of time was granted for the Colorado Independent Energy Association.

4. By Decision No. R11-0023, dated January 10. 2011, a procedural schedule was adopted to govern this proceeding.

5. The parties have invested significant time and resources in meetings concerning Black Hills’ solar program and desire to continue to pursue settlement of this docket in an effort to resolve all the disputed issues in this docket and achieve resumption of a solar program for Black Hills customers. However, the parties do not believe there is sufficient time under the current procedural schedule to both pursue settlement and continue to meet the procedure deadlines and prepare for hearing. The parties are hopeful that their settlement efforts will ultimately prove to be in the public interest and provide the solar industry in the Black Hills’ service territory, and the Commission, a balanced proposal for the 2011 compliance year.

6. Based upon the foregoing, modifications are proposed to the procedural schedule.  Due to the unopposed nature of the request, a waiver of response time is requested.

7. The parties are mindful of the applicable statutory period in this matter.  Black Hills “agrees to waive the 210-day deadline for the Commission to enter a decision pursuant to Colo. Rev. Stat. § 40-6-109.5 for a period of 45 days, or to and including September 2, 2011.”
8. Section 40-6-109.5, C.R.S., provides:


(2)
In the case of any application not accompanied by prefiled testimony and exhibits, the commission shall issue its decision no later than two hundred ten days after the application is deemed complete as prescribed by the commission's rules.


(3)
The time limits specified in subsections (1) and (2) of this section may be waived by the applicant and, if so waived, shall not be binding on the commission.


(4)
The commission, in particular cases, under extraordinary conditions and after notice and a hearing at which the existence of such conditions is established, may extend the time limits specified in subsections (1) and (2) of this section for a period not to exceed an additional ninety days.

9. Rule 1303(c) of the Rules of Practice and Procedure provides:  “An applicant may at any time file a waiver of the time limits provided in § 40-6-109.5, C.R.S.  Such waiver may apply to either the 120-day or 210-day statutory time limit, or both, at the discretion of the applicant.”

10. It appears to the undersigned ALJ that Black Hills does not intend a waiver of the applicable statutory period.  Rather, it appears that Black Hills seeks to extend the applicable statutory period in a manner not provided for in statute or rule.  

11. While the Commission encourages parties to resolve their differences in contested proceedings, the proposed procedural schedule cannot be accommodated within the applicable statutory period in absence of a waiver by Black Hills.  Accordingly, the motion will be denied without prejudice.

II. ORDER

A. It Is Ordered That:  

1. Response time to Black Hills/Colorado Electric Utility Company LPs’ Motion to Continue Procedural Schedule and Waiver of Response Time filed March 11, 2011 is waived and the request is denied without prejudice.

2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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