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I. statement

1. On February 10, 2011, Denver Casino Shuttle, LLC (DCS or Applicant) filed two separate motions to dismiss the interventions filed by MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (MKBS); and by Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab and/or Boulder SuperShuttle and/or Boulder Airporter (Colorado Cab) and SuperShuttle International Denver, Inc. (SuperShuttle).
  The MKBS Motion and the CC/SS Motion were each supplemented by exhibits attached thereto.  Although MKBS, Colorado Cab, and SuperShuttle all maintain that they were not served with the motions, the motions do include Certificates indicating service by U.S. Mail on counsel of record for these parties.

2. On February 24, 2011, counsel for MKBS filed a pleading in opposition to the MKBS Motion (MKBS Response).  Also on February 24, 2011, counsel for Colorado Cab and SuperShuttle filed a pleading in opposition to the CC/SS Motion (CC/SS Response).

3. On March 2, 2011, counsel for MKBS contacted the undersigned Administrative Law Judge (ALJ) by email and communicated that he was unavailable on the dates proposed for hearing in Decision No. R11-0171-I, issued February 16, 2011.  Counsel indicated that he had notified the other parties of his scheduling conflict and copied them on the March 2, 2011 email correspondence.

4. On March 4, 2011, the ALJ responded to all parties by email regarding the scheduling issue raised on March 2, 2011.  The ALJ proposed a set of alternative dates for hearing and requested that the parties confer and advise regarding their availability no later than March 8, 2011.

5. On March 8, 2011, counsel for MKBS responded by email, indicating that he and counsel for Colorado Cab and SuperShuttle were both available for hearing on April 7, 2011, one of the alternatives proposed by the ALJ.  Counsel represented that he had telephoned and sent correspondence to Applicant regarding the scheduling issue but had received no response.

6. The ALJ did not receive any communication from Applicant regarding the scheduling of the hearing prior to the drafting of this Order.  Accordingly, the evidentiary hearing in this matter will be scheduled on April 7, 2011, in the Commission offices in Denver.

II. Discussion and Conclusions

A. MKBS Motion

7. In the MKBS Motion, Applicant challenges the standing of MKBS to intervene in this proceeding based on Applicant’s analysis of Commission Certificate of Public Convenience and Necessity (CPCN) PUC No. 1481 in light of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1401 (Rule 1401).

8. Applicant maintains that because CPCN PUC No. 1481 confers authority on MKBS to operate as a common carrier in call-and-demand taxi service—as opposed to the call-and-demand limousine and charter service sought by Applicant for an overlapping geographic area—the intervention does not satisfy the requirements of Commission Rule 1401.

9. The MKBS Response argues that the MKBS Motion runs afoul of the determination in Interim Order R02-0872-I, issued in Docket No. 02A-323CP on August 9, 2002, that where the holder of a CPCN is authorized to provide common carrier transportation within at least a portion of the geographic area that the applicant proposes to serve, a difference in the type of common carrier transportation offered does not bar the CPCN holder from intervening against the application.

10. While the Commission does not treat such determinations as precedential, the reasoning in Decision No. R02-0872-I is sound and based on existing case law that recognizes the standard for intervention to be more inclusive than the “legal interest” test applicable in civil litigation.  Yellow Cab Cooperative Association v. P.U.C., 869 P.2d 545 (Colo. 1994).

11. Here, the Intervention of MKBS, which incorporates CPCN PUC No. 1481, adequately establishes that as required by Rule 1401, MKBS has a pecuniary or tangible interest that may be affected by the service proposed in the application of DCS.  Accordingly, the MKBS Motion will be denied.

B. CC/SS Motion

12. In the CC/SS Motion, Applicant challenges the standing of Colorado Cab and SuperShuttle to intervene pursuant to CPCN PUC Nos. 2378&I
 and 55686
, respectively, on essentially the same grounds recited above—namely that these two certificates confer a different category of common carrier authority on the holders than that sought by Applicant for an overlapping geographic area.

13. For the same reasons discussed in Paragraph Nos. 9 through 11 above, this argument is not availing.  The CC/SS Motion will therefore be denied.

14. The CC/SS Motion also argues that CPCN PUC No. 150&I and No. 191, held by Colorado Cab, do not appear to overlap in terms of geographic territory with that of the DCS application and Commission Notice of January 3, 2011.

15. In the CC/SS Response, counsel for Colorado Cab generally denies this claim and maintains that the “geographic scope of authority requested by the Applicant overlaps authority of” Colorado Cab and SuperShuttle.

16. A motion to dismiss on the basis of lack of standing is analogous to a motion for judgment on the pleadings.  Such a motion must disclose no genuine dispute as to material facts and treat allegations in the opposing party’s pleading as true.  Van Schlaack v. Phipps, 38 Colo. App. 140 (1976); Strout Realty, Inc. v. Snead, 35 Colo. App. 204 (1975).

17. The dispute here does revolve around a material fact—the extent to which the geographic territories described in the applications and in CPCN PUC Nos. 150&I and 191 do, in fact, overlap.  Such a matter would have to be resolved based on competent evidence presented either in a summary judgment motion or at the time of hearing.  In any case, Colorado Cab has established its standing to intervene on the basis of CPCN PUC No. 2378&I so the determination of the overlap under the other authorities would not change that outcome.

18. Finally, the filings in this Docket raise an ancillary question over whether the requested authority includes Denver International Airport (DIA).  The application filed by DCS clearly stated an intention not to serve DIA.  In the CC/SS Motion at ¶ 19 on page 3, Applicant reiterated that the authority sought excludes DIA.  However, the Commission Notice of January 3, 2011, only defined the proposed service area in terms of a 15-mile radius surrounding the intersection of Colfax Avenue and Broadway, Denver, without any reference to DIA.  SuperShuttle has repeatedly argued that the scope of the application includes DIA.  See CC/SS Response at ¶ 5 on page 3.  In its intervention, SuperShuttle stated that it “can withdraw” as a party if DIA is excluded from the scope of the Docket.

19. As the resolution of this issue may satisfy the interests of SuperShuttle, the ALJ encourages Applicant and counsel to attempt to clarify this question of geographic scope in advance of the hearing. 

III. ORDER

A. It Is Ordered That:

1. The hearing in this matter shall be convened as follows:

DATE:

April 7, 2011

TIME:

9:00 a.m.

PLACE:
Commission Hearing Room


1560 Broadway, Second Floor


Denver, Colorado

2. The Motion to Dismiss the Intervention of MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi is denied.

3. The Motion to Dismiss the Interventions of Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab and/or Boulder SuperShuttle and/or Boulder Airporter, and SuperShuttle International Denver, Inc., is denied.

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  The Motion to Dismiss the Intervention of MKBS will be referenced as the “MKBS Motion” and the Motion to Dismiss the Interventions of Colorado Cab and SuperShuttle will be referenced as the “CC/SS Motion.”


�   In any event, counsel for the intervenor parties both received copies of the motions and served timely pleadings in opposition thereby rendering moot the question of proper service.


� Part I.


� Part III.A.
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