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I. STATEMENT

1. This Docket was initiated on October 28, 2010, with the filing of a formal complaint (Complaint) by Paul F. Miller (Complainant or Mr. Miller).  The Complaint alleges that Respondent Public Service Company of Colorado
 (Respondent or Public Service) improperly posted energy charges on two residential accounts resulting in an unpaid balance that is in dispute.  Complainant also alleges that restrictive endorsements that were placed on checks payable to Public Service effectively modified the amounts in dispute.

2. On October 29, 2010, the Commission issued Decision No. R10-1177-I prohibiting discontinuance of utility service at the subject properties.

3. On November 3, 2010, the matter was referred by minute order to the undersigned Administrative Law Judge (ALJ) for disposition.

4. On November 18, 2010, the Commission issued an Order to Satisfy and Answer directed to Respondent.  The Commission also provided the parties with a Notice of Hearing scheduled for December 3, 2010.

5. On November 19, 2010, Public Service filed and served its Answer denying the allegations of the Complaint and the efficacy of the restrictive endorsements.
6. In late November Mr. Miller communicated a scheduling conflict with the hearing set to convene on December 3, 2010.  Following a telephone conference, the parties stipulated to reschedule the hearing to January, 2011, in the Commission offices.  A hearing date contemplated for the week of January 10 was delayed by a personal conflict in the schedule of the ALJ.  The parties subsequently communicated they would be available on January 21, 2011.  This was confirmed by Decision No. R11-0031-I, mailed January 11, 2011.

7. On January 21, 2011, the evidentiary hearing was convened as scheduled in Denver.  Mr. Miller represented himself.
  Public Service appeared through its counsel of record, Ms. Geraldine Kim.

8. Complainant presented the testimony of Mr. Miller.  Respondent presented the testimony of Mr. Jeff Eden.  Exhibit Nos. 1 through 7 were offered and admitted.  At the conclusion of the hearing, both parties made oral closing statements and the matter was taken under submission.

9. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. FINDINGS OF FACT
10. At all times relevant to the Complaint Mr. Miller owned a residential property located at 29296 Little Big Horn Drive in Evergreen, Colorado (Evergreen residence).  Mr. Miller leased the Evergreen residence to a tenant until 2004, when the tenant moved out.

11. After the Evergreen residence was vacated in 2004, utility service provided by Public Service was transferred to Mr. Miller.  In that time period, Mr. Miller made payments on the Public Service utility account for the Evergreen residence.

12. Mr. Miller also owns a property at Manzana Drive in Grand Junction, Colorado (Grand Junction residence).  The Grand Junction residence is a duplex.  Mr. Miller resides in one unit of the duplex and his brother occupies the other.

13. Gas and electric utility service provided by Public Service to the Grand Junction residence is also in the name of Mr. Miller.  An account summary for the Grand Junction residence reflecting charges and credits was compiled from business records by Respondent and admitted as Exhibit No. 1.

14. On September 20, 2007, Respondent transferred $129.92 as ‘unpaid’ usage charges from the account for the Evergreen residence to the account for the Grand Junction residence.  Subsequently, Mr. Miller made a payment in this amount that Respondent applied to the Evergreen account, resulting in a credit balance. 
  These actions form the genesis of the dispute.

15. Public Service did not recognize the credit balance on the account for the Evergreen residence and continued to deem the account for the Grand Junction residence to be in arrears because of what it mistakenly believed was a non-payment of the $129.92.

16. Following repeated contacts from Mr. Miller, Public Service finally discovered the payment posting to the Evergreen residence account and, on August 9, 2010, credited the $129.92 previously transferred to the account for the Grand Junction residence.

17. After applying the credit referenced in Paragraph No. 16, above, Respondent’s summary of the account for the Grand Junction residence reflected an unpaid balance of $530.72 on August 9, 2010.

18. On January 19, 2011, Public Service reduced the unpaid balance on the account for the Grand Junction residence by $148.86, reversing accrued late charges, including late charges generated by the failure to properly credit the $129.92 payment between September, 2007, and August, 2010.

19. Reversing these late charges of $148.86 at the same time that the failure to credit the payment of $129.92 was corrected would have resulted in an unpaid balance of $381.86 for the Grand Junction residence on August 9, 2010, per Exhibit No. 1.

20. Mr. Miller’s daughter occupied the Evergreen residence from late 2007, through July, 2010, during which time utility service was in her name.  After she moved out, utility service at the Evergreen residence reverted to Complainant, but charges since that time have been paid in full and are not in dispute.

21. Complainant received no fewer than nine disconnect notices regarding the Grand Junction account from Respondent during the period from December, 2007, through September, 2010.  Each time he received such a notice, Mr. Miller spoke with a representative of Public Service regarding the status of the account.  Complainant’s utility service was disconnected one time in August, 2010.

22. The utility service account for the Grand Junction residence reflects a continuous unpaid balance from September, 2007, through November, 2010, when Complainant made two payments under protest.  From March, 2008, through November, 2010, the balance on the account was never reduced below $300.00.  From September, 2008, through December, 2009, the balance hovered between roughly $380.00 and $520.00.  After December, 2009, through October, 2010, the balance was never reduced below $500.00 and three times peaked above $800.00.

23. With the exception of the $129.92 transferred from the account for the Evergreen residence and the late charges flowing therefrom, the charges reflected in the previous finding are related to metered gas and electric usage at the Grand Junction residence.

24. The total of all late charges assessed on the Grand Junction account after September, 2007, equals $148.86.  Of that total, $48.10 were late charges flowing from the transfer of the balance on the Evergreen residence, and the remaining $100.76 in late charges were assessed on the unpaid balance for energy usage at the Grand Junction residence.  As noted above, Respondent has conceded the removal of all $148.86 from the account balance.  The only other late charges reflected in the account summary for Grand Junction pre-date the transfer of the Evergreen balance and total $3.69.

25. In response to questioning by the ALJ, Complainant characterized the amount in dispute as approximately $100.00.  He later acknowledged that Mr. Eden had identified Complainant’s payment of $129.92 and credited that amount to the Grand Junction account.  When asked, after consideration of that credit, what amount remains in dispute, Mr. Miller testified that it is the “administrative and surcharges and past due charges” that the parties could not reconcile.  Mr. Miller had not quantified those amounts, but estimated them to be $800.00.

26. Review of the account summary reveals no administrative charges, surcharges, or late charges, other than the late charges referenced above in Paragraph No. 24.  Setting aside the charges for actual energy usage, the amount transferred from the Evergreen residence account (which was reversed) and the late charges assessed after the dispute arose (also reversed) the ALJ finds no factual support in the record for Complainant’s estimate of $800.00 in additional charges having been assessed to the account for the Grand Junction residence.

27. Beginning in January, 2008, Complainant began including restrictive endorsements on the reverse sides of payment checks he mailed to Respondent for the Grand Junction residential account.  These endorsements varied in their exact language but, in essence, stated that presentation for payment—or, later, acceptance, receipt or processing—of the checks waived all prior claims.  Respondent negotiated these checks as payments on the account.

28. The invoice amounts reflected for the entries in Exhibit No. 1 are consistent with the amount found on corresponding bills that are included in Exhibit No. 2.  For example, the entry in Exhibit No. 1 for the date April 14, 2009 ($541.24) is the same as the amount on the bill in Exhibit No. 2 copied with Complainant’s check number 1737, before Mr. Miller crossed that amount out and hand wrote “$153.89.”  The same is true for the entries in Exhibit No. 1 on May 13, 2009, and June 11, 2009, to identify two more.  Complainant offered no evidence to explain how he calculated the different amounts handwritten on the bills and checks included in Exhibit No. 2.

III. DISCUSSION AND CONCLUSIONS
29. As the proponent of an order in this proceeding, Complainant bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; 4 Code of Colorado Regulations 723-1-1500, Rules of Practice and Procedure.  The evidence must be substantial, defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

30. With regard to the $129.92 charge that was transferred to the account for the Grand Junction residence on September 20, 2007, Complainant established that this amount was actually paid to Respondent and posted to the account for the Evergreen residence on September 21, 2007.  For reasons not adequately explained, Public Service did not recognize that the payment on the Evergreen account resolved the issue of the charge that had been transferred to the Grand Junction account until nearly three years later.

31. Public Service was aware of the connection between the two accounts because it initiated the transfer of $129.92 from Evergreen to Grand Junction based on Mr. Miller being the account-holder of both.  The payment on the Evergreen account on September 21, 2007, should have been recognized and caused the $129.92 charge on the Grand Junction account to be reversed within a reasonable time.

32. The failure of Respondent to apply the $129.92 payment to resolve the ‘unpaid’ balance on the Evergreen account resulted in late charges that should not have—but did—accrue on the Grand Junction account.  The late charges associated with this failure added up to $48.10.

33. Public Service ultimately detected its error and reversed the charge of $129.92 on August 9, 2010.  Subsequently, on January 19, 2011, Public Service also reversed the accrual of $48.10 in late charges flowing from the failure to properly credit the payment by Complainant on September 21, 2007.

34. In addition, on January 19, 2011, Public Service reversed a further $100.76 in late charges that accrued on the Grand Junction account by virtue of the unpaid balances noted in Paragraph No. 22, above.  This concession is not related to the underlying failure to properly credit Mr. Miller’s payment on September 21, 2007.

35. Complainant did not establish by a preponderance of substantial evidence that any other “administrative and surcharges and past due charges” were improperly incurred on the account for the Grand Junction account.  He presented no statement or other evidence of such charges having been added to this account by Respondent.  In his closing statement, he acknowledged that “the evidence is less than clear” with regard to such charges.  The ALJ agrees that Complainant’s claim of approximately $800.00 in miscellaneous charges were not adequately proven.

36. The ALJ concludes that the credits of $129.92 and $148.86 applied by Respondent to the account for the Grand Junction account completely corrected the failure to apply the September 21, 2007 payment, reversed all of the late charges that flowed from that failure, and erased all of the charges in evidence on the Grand Junction account with the exception of charges for energy actually consumed in the two units on Manzana Drive.

37. Turning to the issue of the endorsements included by Complainant on payment checks written since January, 2008, the ALJ concludes that these did not effectively create an accord and satisfaction that alters the status of the accounts in question.

38. Accord and satisfaction is governed by § 4-3-311, C.R.S., which provides that if a person against whom a claim is asserted proves that he “(i)… in good faith tendered an instrument to the claimant as full satisfaction of the claim, (ii) the amount of the claim was unliquidated or subject to a bona fide dispute, and (iii) the claimant obtained payment of the instrument” then the claim may be discharged so long as the instrument or accompanying written communication contained a conspicuous statement that the instrument was tendered as full satisfaction of the claim.

39. Complainant’s effort to create an accord and satisfaction failed to establish that the instruments were tendered in good faith to resolve an unliquidated claim.  The comment to § 4-3-311, C.R.S., is instructive: the practice of paying debts with checks upon which full satisfaction language is routinely printed may prevent an accord on the ground that the check was not tendered in good faith.  While the comment addresses a business practice of using pre-printed stock including such language, the practice engaged by Complainant here is not materially different simply because he hand wrote full satisfaction language on each of his payment checks starting in January, 2008.

40. Moreover, as noted in Paragraph No. 28 above, there is no evidence of the basis for the amounts in which such checks were issued.  Mr. Miller “estimated” that the amount of his claim against Respondent totaled approximately $800.00, but he offered no evidence to support the calculation of this estimate, nor any evidence demonstrating that the amounts proposed as “full satisfaction” on no fewer than 22 checks corresponded to such calculation.

41. Nor does the ALJ agree that the amount in dispute here was unliquidated.  The comment to § 4-3-311, C.R.S., clarifies that accord and satisfaction under this statute does not apply to cases in which the debt is a liquidated amount and not subject to a bona fide dispute.  Respondent failed to properly credit a payment in the precise amount of $129.92 between September, 2007, and August, 2010.  The late charges that correspond to that amount accrued at the rate of 1.0 percent per month as dictated by Public Service Residential General Service Tariff sheet 30A (Exhibit No. 5).  In this case, the late charge of $1.30 ($129.92 x 0.01) was added each month to Complainant’s account.  While the ALJ agrees that this charge was improper based on Respondent’s failure to properly apply the payment on the Evergreen account, it is certainly possible to calculate and therefore not “unliquidated.”

42. The late charges accruing from the unpaid balance that persisted on the Grand Junction account as described in Paragraph No. 22 are not the subject of the Complaint.  Thus, while the total amount of late charges included on monthly bills from Respondent varied as the unpaid account balance varied, this does not render the amount of “the claim” at issue to be unliquidated.

43. In his closing, Mr. Miller argued that Respondent had improperly compounded late charges in violation of the applicable tariff, Exhibit No. 5.  The ALJ disagrees.  The total of $48.10 in late charges corresponds to a $1.30 monthly charge being applied over a three-year period without compounding.  The ALJ finds no support in the record for Complainant’s argument.

44. In conclusion, the ALJ finds that all amounts that were improperly added to Complainant’s account for the Grand Junction residence were credited by Respondent prior to the commencement of the hearing.  While it must be acknowledged that Respondent’s failure to reconcile the credit balance on the Evergreen account with the transferred charge on the Grand Junction account for nearly three years unnecessarily added to Complainant’s frustration, such frustration is not compensable under the Commission’s jurisdiction.  Additionally, the ALJ notes that Public Service conceded late charges in the amount of $100.76 that did not even flow from the Evergreen/Grand Junction problem.  Therefore, based on the record presented, there is no substantial basis for awarding any further relief to Mr. Miller and the Complaint will be dismissed.

45. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.
IV. ORDER

A. The Commission Orders That:

1. The Complaint filed by Paul F. Miller is dismissed with prejudice.  
2. Docket No. 10F-777EG is now closed.

3. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  Respondent is identified as “Excel Energy” in the complaint.  Public Service Company of Colorado, the operating subsidiary of Excel Energy in Colorado is the proper designation of Respondent.


� More accurately, Complainant’s endorsements sought to establish the elements of “accord and satisfaction.”


�  Mr. Miller is an attorney, licensed in the State of Colorado.


�  Mr. Miller’s payment of $129.92 was posted to the account for the Evergreen residence on September 21, 2007, the day after that same amount was transferred as a charge to the Grand Junction account.


�  In a challenge to the admissibility of Exhibit No. 1, Complainant attempted to introduce issues related to a suspected “misreading” of energy usage at the Grand Junction residence.  The ALJ found that Exhibit No. 1 was compiled from Respondent’s business records which are presumed to be reliable in the absence of credible evidence to the contrary.  Nor was the accuracy of charges for energy actually consumed at the Grand Junction residence introduced as an issue by the Complaint.  The ALJ informed Mr. Miller that addition of that issue would require amendment to the Complaint in order to provide fair notice to Respondent.  Mr. Miller did not offer to amend the Complaint and presented no evidence in support of his offer of proof on the admissibility of the business record.  Accordingly, Exhibit No. 1 was admitted.
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