Before the Public Utilities Commission of the State of Colorado

Decision No. R11-0239
Docket No. 10A-557CP

R11-0239Decision No. R11-0239
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-557CPDOCKET NO. 10A-557CP
IN THE MATTER OF THE APPLICATION OF desert stream, inc., FOR A certificate of public convenience and necessity TO OPERATE AS A common CARRIER BY MOTOR VEHICLE FOR HIRE.
RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
KEITH J. KIRCHUBEL
GRANTING PERMANENT AUTHORITY TO
OPERATE AS A COMMON CARRIER WITH RESTRICTIVE AMENDMENT UNDER MODIFIED PROCEDURES AND CLOSING DOCKET
Mailed Date:  March 7, 2011
TABLE OF CONTENTS

1I.
STATEMENT

II.
DISCUSSION AND CONCLUSIONS
3
A.
Proposed Restrictive Amendment
3
B.
Consideration of the Amended Application
4
III.
ORDER
6
A.
The Commission Orders That:
6


I. STATEMENT
1. Desert Stream, Inc. (Applicant) initiated the captioned proceeding on August 6, 2010, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  On August 27, 2010, Applicant made a supplemental filing in this Docket.

2. On August 30, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand limousine service 

between all points in the Counties of Alamosa, Chaffee, Conejos, Costilla, Mineral, Rio Grande and Saguache, State of Colorado, on the one hand, and all points in the State of Colorado, on the other hand.

3. On September 16, 2010, AEX, Inc. doing business as Alpine Express (AEX) filed its Intervention and entry of appearance by right.  The AEX filing also included a preliminary list of witnesses and exhibits.

4. On October 6, 2010, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

5. On November 5, 2010, Applicant wrote to the Commission to make a “clarification of the application.”
  This letter was also sent to Mr. Stewart Johnson, President of AEX.  Applicant represented that it “intends to provide services described as a non-emergency medical and non-medical transportation as a Medicaid provider in Colorado” (emphasis in original).  The stated purpose of this supplemental filing was to “resolve any misgivings that may exist between AEX, Inc., and Desert Stream, Inc.” and “avoid the need for a formal hearing.”

6. In a letter from Mr. Johnson dated November 8, 2010, and filed with the Commission by fax that same day, AEX withdrew its intervention following discussions with Applicant.

7. In light of the stated purpose of the “clarification,” the clear meaning of the emphasized phrase, the fact that it was sent to AEX, and the fact that AEX subsequently withdrew from the Docket, the ALJ will deem Applicant’s supplemental filing to be a request to approve the following restrictive amendment to the application:

For authority to operate as a common carrier by motor vehicle for hire for the non-emergency medical and non-medical transportation of 

Medicaid passengers in call-and-demand limousine service 

between all points in the Counties of Alamosa, Chaffee, Conejos, Costilla, Mineral, Rio Grande and Saguache, State of Colorado, on the one hand, and all points in the State of Colorado, on the other hand.

8. The ALJ confirmed the withdrawal of AEX in Decision No. R11-0034-I, issued on January 12, 2011.  By that same Order, the ALJ afforded Applicant the opportunity to submit additional information in support of the application or go forward with a hearing at its option.

9. On February 11, 2011, consistent with the provisions of Decision No. R11-0034-I, Applicant submitted additional information related to public need for the proposed service and the financial and managerial fitness of the Applicant.

10. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. DISCUSSION AND CONCLUSIONS
A. Proposed Restrictive Amendment

11. Commission Rule 1309(a) permits a party commencing an action to amend or supplement its pleading after the expiration of the notice period with leave of the Commission.  4 Code of Colorado Regulations (CCR) 723-1-1309, Rules of Practice and Procedure.  In the case of a restrictive amendment, no additional notice of the proposed change is required.  Id.

12. The ALJ finds that the amendment is restrictive in nature since it constrains Applicant to serve a narrower population than originally described in the Notice of Application.

13. As noted above, the ALJ has already acknowledged the withdrawal of the lone intervenor in this proceeding.  AEX communicated its intention to withdraw immediately after the proposed amendment was filed with the Commission and sent to AEX.  Thus, it is reasonable to infer that the amendment, as represented, resolved the issues raised by AEX in its intervention.  In any case, the proposed amendment is now unopposed.

14. A proposed restrictive amendment to an application for a certificate of public convenience and necessity (CPCN) to operate as a common carrier by motor vehicle for hire must be restrictive in nature, clear and understandable, and administratively enforceable.  The proposed restriction and authority must be unambiguous and must be contained entirely within the authority granted.  

15. The undersigned ALJ finds that the proposed restriction contained in the supplemental filing will not hamper the ability of the Applicant to provide the proposed service.  Therefore, the ALJ finds that the proposed restriction contained in the Stipulation meet the criteria described above.  The proposed amendment to the Application is restrictive as found above.  It is also clearly stated and capable of enforcement.  The restrictive language provides protection to the incumbent’s authority while allowing Applicant to provide the substance of the service it seeks.  As a result, the restrictive amendments which restrict Applicant as indicated in Paragraph No. 7 above will be accepted

B. Consideration of the Amended Application

16. Since the Application as amended is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1403.  

17. The Applicant is a Colorado corporation in good standing as certified by the Office of the Secretary of State.

18. As restrictively amended, Applicant seeks common carrier authority to provide service as follows:

For authority to operate as a common carrier by motor vehicle for hire for the non-emergency medical and non-medical transportation of 
Medicaid passengers in call-and-demand limousine service 
between all points in the Counties of Alamosa, Chaffee, Conejos, Costilla, Mineral, Rio Grande and Saguache, State of Colorado, on the one hand, and all points in the State of Colorado, on the other hand.

19. The Application establishes that Applicant is familiar with the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and agrees to comply with those Rules to the extent applicable to Applicant.  

20. Additionally, the information provided by Applicant discloses that Applicant is operationally fit to provide the proposed service.  Applicant’s management has experience with facilitation of medical and non-medical commercial transportation, including dispatching.  In addition, Applicant’s management established broad experience in the areas of business accounting and administration, supervision, and licensed medical care.  Applicant has retained the services of a trained mechanic to maintain the vehicles it will use in the proposed service.  All vehicles used to provide the proposed service will be required to comply with the Commission’s Safety Rules.  Rule 4 CCR 723-6-6100, et seq.  Applicant has instituted personnel policies reasonably calculated to promote the health and safety of the traveling public, including pre-employment and random drug testing, criminal background checks, driver orientation, and safety training.

21. Applicant has also demonstrated its financial fitness.  At present, Applicant has no debt and stated liquid assets in excess of $9,000.  Applicant’s President and Secretary have pledged to provide no-interest financing, as necessary, to the business for the first five years of operation.

22. The application attaches multiple letters and expressions of support for the grant of authority sought by Applicant.  In addition to the letter submitted by Applicant’s President, there are letters from nine prospective clients evidencing a lack of adequate transportation service in the greater San Luis Valley area and the intention of these persons to use Applicant’s service if approved.  Multiple writers expressed their dissatisfaction with the delays of up to three weeks between the time transportation is requested and when it is available.  The ALJ finds that Applicant established adequate evidence of public need.

23. As established by the findings above, the ALJ concludes that Applicant is financially, operationally, and managerially fit to conduct the proposed service and that the service, as restricted, is in the public interest.  Accordingly, under the applicable standards set forth in § 40-10-105(b), C.R.S., the ALJ finds that the requested CPCN, as modified by the restrictive amendment, should be granted.

24. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The restrictive amendment proposed by Applicant Desert Stream, Inc., in its filing of November 8, 2010, is approved.

2. Desert Stream, Inc., is granted a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of passengers:

For authority to operate as a common carrier by motor vehicle for hire for the non-emergency medical and non-medical transportation of 
Medicaid passengers in call-and-demand limousine service 
between all points in the Counties of Alamosa, Chaffee, Conejos, Costilla, Mineral, Rio Grande and Saguache, State of Colorado, on the one hand, and all points in the State of Colorado, on the other hand.

3. The authority granted in Ordering Paragraph No. 2 is conditioned upon Desert Stream, Inc., meeting the requirements contained in this Order and the authority is not effective until these requirements have been met.

4. Desert Stream, Inc., shall not commence operation until it has:

(a)
Caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission in accordance with Rule 6007 (Financial Responsibility) 4 Code of Colorado Regulations (CCR) 723-6;

(b)
For each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $50.00 vehicle identification fee required by Rule 4 CCR 723-6-6009, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 4 CCR 723-6-6401 (Unified Carrier Registration Agreement);

(c)
Filed a tariff in compliance with Rule 4 CCR 723-6-6207 (Tariffs), with an effective date no earlier than ten days after the tariff is received by the Commission;

(d)
Paid the $5.00 issuance fee required by § 40-10-109(1), C.R.S., or § 40-11-108(1), C.R.S.; and

(e)
Received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.

5. Any questions regarding the completion of these requirements may be directed to Gary Gramlick of Commission Transportation Staff at 303-894-2870.

6. If Desert Stream, Inc., does not comply with the requirements of Ordering Paragraph No. 4 above, within 60 days of the effective date of this Decision, then Ordering Paragraph No. 2 above shall be void.  On good cause shown, the Commission may grant Desert Stream, Inc., additional time for compliance with this Order.

7. The right of Applicant to operate shall depend upon Applicant’s compliance with all present and future laws and regulations of the Commission.

8. This docket is now closed and all scheduled proceedings are vacated.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

10. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  The letter was received and filed by the Commission on November 8, 2010.
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