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I. STATEMENT  
1. Cherie Admassu Jemberie, Jr., doing business as Chad Transportation (Chad Transportation or Applicant), filed a verified Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire (Application) on June 2, 2009.  That filing commenced this docket.  

2. Applicant sought authority to operate as a common carrier by motor vehicle for hire as follows:  

Transportation of  

passengers and their baggage in call-and-demand limousine service  

between Denver International Airport, on the one hand, and all points in the Counties of Adams, Arapahoe, Denver, Douglas, Eagle, El Paso, Grand, Gunnison, Jefferson, Larimer, Mesa, Pitkin, Pueblo, Routt, Summit, and Weld, State of Colorado, on the other hand.  

Notice of Application Filed at 4.  

3. The Commission issued its Notice of Application Filed; established an intervention period; and established a procedural schedule.  Decision No. R09-0782-I vacated that procedural schedule.  

4. AEX, Inc., doing business as Alpine Express, filed an Intervention and Entry of Appearance by Right.  Decision No. R09-0896 dismissed this attempted intervention.  

5. Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Colorado Cab), intervened of right in this proceeding.  Colorado Cab opposed the Application.  

6. Home James Transportation Services, Ltd. (Home James), intervened of right in this proceeding.  Home James opposed the Application.  

7. MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (Metro Taxi), intervened of right in this proceeding.  Metro Taxi opposed the Application.  

8. RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs (Colorado Springs Yellow Cab), intervened of right in this proceeding.  Colorado Springs Yellow Cab opposed the Application.  

9. Shamrock Charters, Inc., doing business as Shamrock Airport Express, SuperShuttle of Northern Colorado, SuperShuttle of Ft. Collins, and/or SuperShuttle NOCO (Shamrock Charters), intervened of right in this proceeding.  Shamrock Charters opposed the Application.  
10. Shamrock Taxi of Ft. Collins, Inc., doing business as Yellow Cab of Northern Colorado (Shamrock), intervened of right in this proceeding.  Shamrock opposed the Application.  

11. SuperShuttle International Denver, Inc. (SuperShuttle), intervened of right in this proceeding.  SuperShuttle opposed the Application.  

12. Colorado Cab, Colorado Springs Yellow Cab, Home James, Metro Taxi, Shamrock, Shamrock Charters, and SuperShuttle, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

13. By Minute Order, the Commission deemed the Application complete and referred this matter to an Administrative Law Judge (ALJ).  
14. Following a prehearing conference, the ALJ scheduled the hearing in this matter; established a procedural schedule; and established filing requirements.  Decision No. R09-0894-I.  As pertinent here, that Order contained the following advisements:  


The Parties are advised that, and are on notice that, no person will be permitted to testify on behalf of a party unless a detailed summary of that person’s testimony is filed in accordance with this Order.  


The Parties are advised that, and are on notice that, no document will be admitted into evidence unless that document is filed in accordance with this Order.  
Decision No. R09-0894-I at ¶¶ 17 and 18 (bolding in original); see also id. at Ordering Paragraphs No. 6 and No. 7 (holding Parties to procedural schedule and advisements).  

15. Pursuant to the procedural schedule, Applicant filed his Witness and Exhibit Lists.  This filing did not comply with the filing requirements established in Decision No. R09-0894-I at ¶ 9 (requirement that, for each witness, a detailed summary of testimony be provided that 
contains, at least, the five items listed) and at ¶ 10 (requirement that complete copies of exhibits be filed with the detailed summary of testimony).
  These requirements applied to all Parties.  
16. As an individual representing his own interests, Applicant was not required to be represented by counsel.  Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(b)(I).  At the time Applicant filed his Witness and Exhibit Lists, he was not represented by counsel.  Lack of legal representation does not excuse his failure to comply with the filing requirements established in Decision No. R09-0894-I because, as Applicant was expressly advised in that Order at ¶ 23, an individual who elects to proceed pro se is bound by the same procedural and evidentiary rules as attorneys.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) ("If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.").  The Commission has held that this standard applies to proceedings before the Commission.  Decision No. C07-1000.  
17. Subsequent to the filing of Applicant’s Witness and Exhibit Lists and approximately five weeks before the evidentiary hearing, counsel for Applicant entered his appearance in this matter.  At no time before the hearing -- even after receiving filings from Colorado Cab, Metro Taxi, Shamrock, Shamrock Charters, and SuperShuttle that complied with the requirements
 -- did Applicant’s counsel seek leave to file an amended Witness and Exhibit Lists that complied with the requirements of Decision No. R09-0894-I.  

18. Applicant and Intervenor Colorado Springs Yellow Cab filed a Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention.  By Decision No. R09-1092-I, the ALJ denied that motion.  

19. Charles M. Williams, P.C., and Charles M. Williams, Esq., filed a Motion to Withdraw as Co-Counsel for Metro Taxi.  Metro Taxi had no objection to the granting of this motion, and no party will be prejudiced by granting the motion.  At the evidentiary hearing, the ALJ orally granted the motion as a preliminary matter.  This Decision memorializes that ruling.  

20. Applicant and Intervenor Home James filed a Stipulated Motion for Imposition of a Restrictive Amendment and Conditional Withdrawal of Intervention of Intervenor Home James.  Because the Application is dismissed, the ALJ will deny as moot this motion.  

21. Applicant and Intervenor Colorado Springs Yellow Cab filed an Amended Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention.  Because the Application is dismissed, the ALJ will deny as moot this motion.  

22. The hearing commenced as scheduled.  The Parties were present and represented by counsel.  The ALJ heard the testimony of one witness:  Mr. Jemberie.  Applicant offered no exhibits.  At the conclusion of Mr. Jemberie’s testimony, Applicant rested.  
23. After Applicant rested his case, Colorado Cab, Metro Taxi, Shamrock, Shamrock Charters, and SuperShuttle made oral motions to dismiss the Application on the basis that Applicant had failed to present a prima facie case.  Intervenors argued that Applicant failed to provide information with respect to critical elements of his case (e.g., financial fitness, operational fitness, substantial inadequacy of existing service, and public need).  In response to the motions, Applicant admitted that he had presented no evidence with respect to financial fitness; presented no evidence with respect to managerial fitness; and presented the evidence of driving for a shuttle carrier as evidence of operational fitness.  The ALJ orally granted the motions, and the case was dismissed without prejudice.  This Decision memorizes the oral ruling.  
24. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS OF FACT  
25. Applicant was the only witness to testify in support of the Application.
  Applicant neither sought to introduce nor presented any exhibit that addressed his proposed operation, financial fitness, or operational fitness.  Applicant offered as an exhibit neither the Application nor any document appended to the Application.  
26. Applicant testified about his experience as a driver for Colorado Express, a shuttle transportation service that (according to Applicant) operates under a federal authority and that provides transportation from Denver International Airport (DIA) to various points within Colorado.
  Mr. Jemberie has worked as a driver for this company for over one year.  Prior to going to work as a driver for Colorado Express, Mr. Jemberie was a driver for Metro Taxi for approximately six months.  
27. As described by Mr. Jemberie, the goal of Chad Transportation is to provide needed, additional shuttle service between DIA and various Colorado counties.  Mr. Jemberie testified that, while a driver for Colorado Express, he observed, and he heard of, individuals waiting for shuttle service for long periods of time.  He testified that, in some cases, individuals with tickets for transportation by Commission-authorized shuttle transportation providers elected to use the Colorado Express service due to the lengthy wait (one to two hours) they experienced for transportation by the carriers with which they had tickets.  Mr. Jemberie also testified that, in his experience, individuals traveling to or from DIA prefer shuttle service to taxi service or limousine service because of the shuttle service’s lower cost.  Finally, Mr. Jemberie testified that many customers have discussed with him their negative experiences with the Commission-authorized carriers and the customers’ stated belief that additional shuttle service to and from DIA is necessary.  Mr. Jemberie concluded by stating that he is confident that there is a public need for Chad Transportation and that he would fill that need and provide good service.  

28. As Mr. Jemberie was Applicant’s only witness and as Applicant offered no exhibits, there is no record evidence in support of the Application other than Mr. Jemberie’s testimony.  In addition, there is no collaborative evidence to support Mr. Jemberie’s testimony.  

29. Mr. Jemberie offered no evidence with respect to his proposed operation of Chad Transportation.
  Mr. Jemberie did not testify, and provided no documentary evidence, concerning either his operational fitness or his financial fitness to operate the proposed transportation service.  Mr. Jemberie did not provide any evidence with respect to how he intends to fund Chad Transportation’s operation.  

III. DISCUSSION AND CONCLUSIONS  
30. The record establishes that the Commission has subject matter jurisdiction in this matter.  The record establishes that the Commission has personal jurisdiction over Applicant.  

31. The legal standard governing this Application for common carrier call-and-demand limousine service authority is regulated monopoly.  Section 40-10-105(1), C.R.S.; Yellow Cab Cooperative Association, doing business as Yellow Cab, Inc. v. Public Utilities Commission, 869 P.2d 545, 548 (Colo. 1994) (Yellow Cab Cooperative Association).  Under the doctrine of regulated monopoly,  

applications for authority to operate a motor vehicle service require a showing that the public convenience and necessity require such service.  ...  However, a finding of public convenience and necessity is not justified unless the existing service is determined to be substantially inadequate.  In Ephraim, we made the following observations illustrative of these principles:  


The question involved in the granting or denial of a Certificate of Public Convenience in a particular area is not whether the extent of business in a particular area is sufficient to warrant more than one carrier ... but rather whether public convenience and necessity demand the [additional service].  ...  While it may be more convenient for [the public users of the service] if there is another service added to the area, this alone is not enough and there must also be a necessity for such service shown by the inadequacy of the existing service.  

Yellow Cab Cooperative Association, 869 P.2d at 548 (quoting Ephraim Freightways, Inc. v. Public Utilities Commission, 151 Colo. 596, 599-600, 380 P.2d 228, 231 (1963)) (internal citations omitted) (brackets in original).  

32. As to substantial inadequacy, the test is not perfection.  Ephraim Freightways, Inc. v. Public Utilities Commission, 151 Colo. 596, 603, 380 P.2d 228, 233 (1963).  When a common carrier renders service to a number of customers within a specific geographic area, one expects that some dissatisfaction will arise and that some legitimate complaints will result.  Thus, to demonstrate substantial inadequacy, a general pattern of inadequate service must be established; isolated incidents of dissatisfaction, if proved, are not sufficient.  
33. Before issuing a certificate authorizing common carrier service, the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  Section 40-10-104, C.R.S.  See also § 40-10-105(1), C.R.S. (Commission empowered to issue CPCN to motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the general public’s need for transportation service that is paramount and not the private needs of a particular person.  

34. An applicant for common carrier authority must establish its financial fitness and its operational fitness to conduct the proposed transportation service.  Rule 4 CCR 723-6-6203(a)(XIII) (requiring an application for a CPCN to contain “the qualifications of the applicant, including managerial, operational, and financial fitness, to conduct the proposed operations”).  The Commission has not promulgated rules that quantify the fitness standards.  

35. Commission decisions provide guidance with respect to the showing necessary to establish an applicant’s operational fitness.  Operational fitness includes consideration of whether the applicant has the equipment, the personnel, the facilities, and the managerial experience to conduct for-hire passenger carrier operations.  In addition, operational fitness includes consideration of whether the applicant has the ability and the willingness to comply with applicable statutes and Commission rules governing regulated motor carrier operations.  
36. Commission decisions provide guidance with respect to the showing necessary to establish an applicant’s financial fitness.  Generally stated, the applicant must make some showing, however minimal, that it either has, or has access to, financial resources that are sufficient to enable it to implement and to maintain (at least initially) the proposed transportation service.  

37. Applicant bears the burden of proof with respect to the relief sought by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  The evidence must be “substantial evidence,” which the Colorado Supreme Court has defined as  

such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion ... it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.  

City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. Public Utilities Commission, 949 P.2d 577, 585 (Colo. 1997)).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

38. To meet his burden of proof in this case, Applicant must establish that he meets the criteria for issuance of a CPCN.  This includes providing the information as stated in Rule 4 CCR 723-6-6203(a).
  The evidence of record establishes that Applicant has failed to 
establish a prima facie case
 with respect to those elements.  Therefore, the ALJ will grant the motions to dismiss.  

39. In viewing Applicant’s evidence, the ALJ finds that the evidentiary record contains no evidence to establish the financial fitness of the Applicant.  The record contains no financial statement
 and no specifics about Applicant’s provisions for insurance.  
40. In viewing Applicant’s evidence, the ALJ finds that the evidentiary record contains no evidence to establish the operational fitness of the Applicant.  The record contains no evidence of Applicant’s previous operational experience (if any) in providing transportation service generally or call-and-demand limousine service specifically.  In addition, the record contains no details concerning the operation of Applicant’s proposed transportation service; no evidence that demonstrated that Applicant has experience operating a transportation service; and no evidence that demonstrated that such experience would be available through an employee.  No evidence was presented regarding the facilities and equipment that would be used or the methods of operation, including scheduling, dispatch, and communication.  
41. The competent record evidence fails to establish the financial fitness of Applicant, the operational fitness of Applicant, an unmet need for the service proposed in the Application, or that existing carriers’ services within the geographic area proposed to be served by Applicant are substantially inadequate.  Therefore, the ALJ will grant the motions to dismiss without prejudice.  

42. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  
1. The motion of Intervenors Colorado Cab Company, LLC, doing business as Denver Yellow Cab; Shamrock Charters, Inc., doing business as Shamrock Airport Express, SuperShuttle of Northern Colorado, SuperShuttle of Ft. Collins, and/or SuperShuttle NOCO; Shamrock Taxi of Ft. Collins, Inc., doing business as Yellow Cab of Northern Colorado; and SuperShuttle International Denver, Inc., to dismiss the Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire is granted.  

2. The motion of Intervenor MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi, to dismiss the Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire is granted.  

3. The verified Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire filed by Applicant Cherie Admassu Jemberie, Jr., doing business as Chad Transportation, is dismissed without prejudice.  

4. The Stipulated Motion for Imposition of a Restrictive Amendment and Conditional Withdrawal of Intervention of Home James Transportation Services, Ltd., and Request to Waive Response Time to Stipulated Motion is denied as moot.  

5. The Amended Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention filed by Applicant Cherie Admassu Jemberie, Jr., doing business as Chad Transportation, and Intervenor RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs, is denied as moot.  

6. The Motion of Charles M. Williams, P.C., and Charles M. Williams to Withdraw as Co-counsel for MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi, is granted.  

7. Charles M. Williams, P.C., and Charles M. Williams are granted leave to withdraw as co-counsel for MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi.  

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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�  Applicant’s Witness and Exhibit List lists three documents as possible exhibits:  (a) a letter from Mile High Express Transportation, Inc., dated August 29, 2009; (b) a letter from Denver International Airport; and (c) a letter from Elias Ayele dated September 3, 2009.  Of these, Applicant provided only a copy of the August 27, 2009 letter.  


�  These filings were made on the date established in the procedural schedule.  


�  Applicant was not listed on his List of Witnesses and Exhibits.  Over objection and notwithstanding Applicant’s not being on the witness list, the ALJ permitted Applicant to testify because she found that the Application provided Intervenors with sufficient notice as to the scope of Applicant’s testimony.  


�  Mr. Jemberie’s primary job is to drive from DIA to areas in the state.  On occasion and by prearrangement with a particular passenger, he picks up passengers and drives them to DIA.  


�  For example, Mr. Jemberie did not discuss, or provide information concerning:  (a) the number of vehicles he would use to provide the service; (b) the way in which prospective customers would contact Chad Transportation (e.g., telephone, e-mail) to arrange transportation; (c) the way in which Chad Transportation would contact drivers (e.g., radio, cell phone, dispatch system) to assure that passengers are picked up and transported; (d) Chad Transportation’s days and hours of operation; (e) the means by which Chad Transportation would make the public aware that its services are available (e.g., newspaper advertisements, Yellow Pages); and (f) how Chad Transportation would recruit, train, and compensate drivers.  


�  Rule 4 CCR 723-6-6201(a) sets out the information that must be contained in an application for a CPCN and establishes some of the elements that an applicant for a CPCN must establish through evidence.  


�  The Colorado Court of Appeals defines prima facie evidence as that evidence necessary to require the defendant (here, intervenor) to proceed to present its case at hearing.  The Court stated that a plaintiff (here, applicant) “must present evidence regarding each essential allegation of the complaint [here, application] to demonstrate that there is some factual basis for relief before the defendant [here, intervenors] will be required to present evidence.”  Monday v. Robert J. Anderson, P.C., 77 P.3d 855, 857 (Colo. App. 2003) (emphasis supplied).  The Court stated that only after the plaintiff (here, applicant) presents evidence on each essential allegation does the defendant (here, intervenors) have the obligation to respond.  Id.  


�  Rule 4 CCR 723-6-6203(a)(XIII) requires that an application for a CPCN to operate as a transportation carrier must contain a “current financial statement showing applicant’s assets, liabilities, and net worth.”  Mr. Jemberie provided no testimony concerning his personal current financial condition, his assets, his liabilities, or his net worth.  In addition, Applicant did not provide information with respect to whether his personal financial information (such as that provided in the Application, which was not offered or admitted into evidence) is the same as, or different than, the financial information for Chad Transportation.  
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